Comments from: BNSF, SHPO, FORB, PND, Bismarck Historical Society concurred with FORB comments,
City of Bismarck
DRAFT
PROGRAMMATIC AGREEMENT
AMONG THE UNITED STATES COAST GUARD,
THE NORTH DAKOTA STATE HISTORIC PRESERVATION OFFICER,
AND THE ADVISORY COUNCIL ON HISTORIC PRESERVATION
REGARDING THE PROPOSED BRIDGE REPLACEMENT AT MILE 1315.0 ON THE MISSOURI RIVER NEAR
BISMARCK AND MANDAN, BURLEIGH COUNTY, NORTH DAKOTA

WHEREAS, the United States Coast Guard (USCG) is the lead federal agency, responsible for making a
federal bridge permit decision for the BNSF Railway Company (BNSF) Bridge Replacement Project
(Undertaking) in accordance with the General Bridge Act of 1946, as amended; and
WHEREAS, the Undertaking is defined as construction of a railroad bridge to replace the existing
BNSF Bridge 0038-196.6, a historic through-truss bridge over the Missouri River, Jamestown
Subdivision, Milepost 1315.0 (hereafter known as Bismarck Bridge), in Burleigh County, North Dakota,
constructed 1880-1883 (substructure) and 1905-1906 (superstructure); and
WHEREAS, the USCG has consulted with the North Dakota State Historic Preservation Officer (SHPO)
pursuant to Section 106 of the National Historic Preservation Act of 1966, as amended (NHPA) (54
United States Code [U.S.C.] Section 306108) and its implementing regulations at 36 Code of Federal
Regulations (CFR) Part 800, as amended; and
WHEREAS, the USCG has defined the Area of Potential Effects (APE) as the footprint of the proposed
Undertaking within which all proposed construction and ground disturbing activity is confined,
including existing and proposed right of way for replacement of the Bismarck Bridge (Attachment A –
APE map), and the North Dakota SHPO provided formal written concurrence with the APE on October
2, 2019, with the request that they would like to see any additional areas to be used for disposal,
borrow or staging as those areas are identified; and
WHEREAS, the USCG, in consultation with the North Dakota SHPO, has determined the Bismarck
Bridge is eligible for listing in the National Register of Historic Places (NRHP) under Criterion A for its
association with broad patterns of railroad, commercial, and military history in the United States, and
under Criterion C for design and construction, and for its association with engineers George Shattuck
Morison and Ralph Modjeski; and
WHEREAS, the some residents of Bismarck, Mandan, and surrounding areas regard the Bismarck
Bridge to be an iconic landmark for their community identity and a compelling visual feature in the
cultural landscape of the Missouri Valley; and
WHEREAS, the National Trust for Historic Preservation listed the Bismarck Bridge on America’s 11
Most Endangered Historic Places for 2019 because it was the first bridge to cross the upper Missouri
River, George Shattuck Morison designed and oversaw its construction between 1880 and 1883, and
the project employed advanced construction methods including pneumatic caissons such as those
used to build its contemporary, the Brooklyn Bridge; and

Commented [SS1]: FORB Comment – Isn’t the USCG
responsible also for issuing the permit? Issuing a permit is
more than making a decision. It’s acting on that decision.
Commented [BM2]: An APE should be prepared for visual
impacts as well, not just the footprint of ground
disturbance. The rationale that there are no historic
properties outside the footprint is clearly erroneous. For
example, the Bridge is part of the 80-mile corridor of the
Northern Plains National Heritage Area, which runs along
the Missouri River. The Bridge also crosses the Lewis & Clark
National Historic Trail, which runs along the Missouri River.
In addition, as noted in the Whereas Clauses below, there
are a number of significant ancestral and traditional cultural
sites within the viewshed of the historic bridge.
Commented [BM3]: In addition to visual impacts, it will
be important to assess potential construction vibration
impacts, which will extend beyond the footprint itself.
Commented [BM4]: Make sure there’s a provision to
address this in the stipulations
Commented [ES5]: Preservation North Dakota remains
concerned that there have been multiple questions raised
from different parties about how the potential effects are
defined and what the extent of the APE is and what that is
based on. We request further discussion to ensure all
consulting parties are clear about this very important
information before a draft of the PA is approved. We realize
it’s something that should be understood from very early on
in this process, but perhaps that is not the case and that
should be addressed again. Thank you.
Commented [SS6]: FORB Comment – NHPA Section 106 §
800.16(d) states, “Area of potential effects means the
geographic area or areas within which an undertaking may
directly or indirectly cause alterations in the character or
use of historic properties, if any such properties exist. The
area of potential effects is influenced by the scale and
nature of an undertaking and may be different for different
kinds of effects caused by the undertaking.”
The October 12, 2017, SHPO letter of response to USCG’s
September 20, 2017, consultation letter made no mention
of the APE. SHPO only recommended an EIS be prepared
and found the Class III report to be acceptable. Is there
another letter we do not have? If so, please share the SHPO
consultation correspondence with consulting parties.
In fact in the October 12 letter the Deputy SHPO did not
concur with USCG's APE and given the USCG has not fully
defined the limits of disposal, borrow, and staging, such
concurrence would be premature. We also are concerned
that the Class III report did not include these areas of
disturbance in the Class III survey and the APE also was not
defined in the Class III report. Although page 3 of the Class...
Commented [BM7]: This confirms the importance of
developing an APE for visual impacts.

WHEREAS, Mandan, Hidatsa, and Arikara (MHA) Nation ancestral sites overlook this industrial
infrastructure that altered the history of their lands and people, and the bridge is upriver from On-ASlant Village where Mandan Chief Sheheke was born and later accompanied Lewis and Clark back to
Washington, D.C. where Sheheke and President Jefferson met; and
WHEREAS, known ancestral sites upriver of the APE include Chief Looking’s Village (site 32BL3), Crying
Hill (site 32BLXXX),), and areas of the Missouri River bottomlands used to plant corn, beans, and
squash; and
WHEREAS, the USCG, in consultation with the North Dakota SHPO, has determined that the
Undertaking would have an adverse effect on the Bismarck Bridge, and may have an adverse visual
effect on additional historic properties; and
WHEREAS, in accordance with 36 CFR Section 800.6(a)(1), the USCG has notified the Advisory
Council on Historic Preservation (ACHP) of its adverse effect determination with specified
documentation and the ACHP has chosen to participate in the consultation pursuant to 36 CFR
Section 800.6(a)(1)(iii); and

Commented [BM8]: More confirmation that a visual APE
is necessary.

Commented [MLB9]: Only a portion of the hill has been
surveyed for archeology but the whole landform is Crying
Hill. Therefore, it would be inappropriate to cite a site
number for only a portion of it.
Commented [BM10]: More confirmation that a visual
APE is necessary.
Commented [SS11]: FORB comment - After the APE is
redefined to cover direct and indirect effects (including
auditory and visual) of all related activities, a Class I
inventory should be conducted to identify all historic
properties and their site numbers within sight and hearing
of construction and demolition activities, such as explosions,
pile driving, and heavy equipment operations.

WHEREAS, the USCG, in consultation with the ACHP and the SHPO, has determined that the
development of a Programmatic Agreement (PA), in accordance with 36 CFR 800.14(b)(1)(ii), is
warranted because effects of the Undertaking are not fully known for all reasonable alternatives;
and
WHEREAS, “Signatories” as defined in 36 CFR 800.6(c)(1) have the sole authority to execute, amend, or
terminate this agreement, and “Invited Signatories” as defined in 36 CFR 800.6(c)(2) have the same
rights with regard to seeking amendment or termination of this agreement as the Signatories; and
WHEREAS, any reference within this PA to a “Signatory” includes Signatories and Invited Signatories;
and
WHEREAS, Concurring Parties are asked to concur in this PA, indicating acceptance of the process
leading to the PA and a desire and willingness to participate in future consultations if needed, but
cannot prevent the PA from being executed, amended, or terminated; and
WHEREAS, BNSF is the project proponent and has been invited to participate in this consultation and
to sign this PA as an Invited Signatory; and
WHEREAS, Friends of the Rail Bridge (FORB) has specific responsibilities under this PA and they have
been invited to participate in this consultation and to sign this PA as an Invited Signatory; and
WHEREAS, because the Undertaking requires authorization by the United States Army Corps of
Engineers (USACE) under the Clean Water Act Section 404, and may require authorization under
Section 408, the Omaha District of USACE (North Dakota Regulatory Office) has been invited to
participate in this consultation and to sign this PA as a Concurring Party; and
WHEREAS, the USCG has consulted with Bismarck Parks and Recreation District, Bismarck Historical
Society, Bismarck-Mandan Historical and Genealogical Society, Bismarck Tour Company, BismarckDRAFT Error! Unknown document property name.
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Commented [BM12]: This should not be contingent upon
signing as a concurring party.

Mandan Metropolitan Planning Organization, Burleigh County, Captain’s Landing Township, City of
Bismarck, City of Mandan, Fort Abraham Lincoln Foundation, Historic Bridge Foundation, Mandan
Historical Society, Lakota Consulting, Morton County, Morton County Historical Society, National
Trust for Historic Preservation, North Dakota Department of Transportation, North Dakota Parks and
Recreation Natural Resources Division, North Dakota State Railroad Museum, North Dakota State
University Department of Landscape Architecture, Preservation North Dakota, Rails to Trails
Conservancy, and the North Dakota Indian Affairs Commission regarding the effects of the
undertaking on historic properties and has invited them to participate in this consultation and to sign
this PA as Concurring Parties; and

Commented [SS13]: FORB asks if NDSU really is a
consulting party. Please provide copies of correspondence
with consulting parties – invitations and responses.

WHEREAS, in accordance with 36 CFR 800.2(c)(2)(ii), the USCG invited the following Federally
recognized Indian tribes to participate in consultation on this Undertaking and to sign this PA as
Concurring Parties: Cheyenne River Sioux Tribe, Chippewa Cree, Crow Creek Sioux Tribe, Crow Nation,
Flandreau Santee Sioux Tribe, Fort Peck Assiniboine and Sioux Tribes, MHA Nation, Northern
Cheyenne Nation, Oglala Sioux Tribe, Rosebud Sioux Tribe, Santee Sioux Nation, Sisseton-Wahpeton
Oyate, Spirit Lake Tribe, Standing Rock Sioux, Turtle Mountain Band of Chippewa, and Yankton Sioux
Tribe; and
WHEREAS, the USCG invited the Wahpekute Band of Dakotah, a non-Federally recognized Indian
tribe, to participate in consultation on this Undertaking and to sign this PA as a Concurring Party; and
WHEREAS, the MHA Nation and the Northern Cheyenne Nation accepted the invitation to participate
in consultation; and
WHEREAS, the USCG has held more than a dozen meetings with interested parties over the past
three years to discuss the effects of the undertaking and potential mitigation measures in
accordance with Section 106 of the NHPA; and
WHEREAS, the USCG held a public meeting and open house on December 14, 2017, in compliance
with Section 106 of the NHPA and with the National Environmental Policy Act (NEPA) to provide the
public with information about the Undertaking and its effects on historic properties, seek public
comment and input, explain the NEPA process for this project, and provide general information
about the project;
NOW, THEREFORE, the USCG, North Dakota SHPO, ACHP, BNSF, and FORB agree that the USCG shall
ensure that the following stipulations are implemented to take into account the effects of the
Undertaking on historic properties, and that these stipulations shall govern the Undertaking and all of
its parts.
STIPULATIONS
The USCG shall ensure that the following measures are implemented:
[Before getting into the alternatives, a process needs to be added for the following:
 Determine the Visual APE;
 Identify historic properties within the Visual APE;
 Assess the potential adverse visual effects of the project on those historic properties.]
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Commented [SSC14]: Time frames for this section will be
discussed at the next consultation meeting.

I.

NEW ALTERNATIVE WITH NO NET RISE
FORB and/or other interested consulting parties may conduct an independent floodplain
evaluation to determine if there is another alternative that meets the Federal Emergency
Management Agency (FEMA) no net rise requirement.
A.
If such an alternative is identified, FORB and/or other interested consulting parties will
submit a flood model evaluation of a new railroad bridge adjacent to the existing bridge that
would cause no net rise in the floodplain. This evaluation and explanation of such alternative
must be submitted to the USCG at least one month prior to the USCG publishing the draft
environmental impact statement for public comment.
B.
The USCG will then analyze this alternative and its potential impacts on the
environment and include it in the draft environmental impact statement for public comment,
giving it the same level of consideration as BNSF’s preferred alternative.

II.

NEW ALTERNATIVE WITH A NET RISE
If any party identifies a new alternative(s) to be carried forward that results in a net rise to the
floodplain, such party(s) must document the potential mitigation measures associated with the
net rise for that alternative(s).
A.
Any new alternative(s) resulting in a net rise must go through the Conditional Letter of
Map Revision (CLOMR) process and be accepted by the local floodplain administrators for the
cities of Bismarck and Mandan, as well as the state water commission. The process begins with
FEMA’s acceptance of the CLOMR. Then the floodway review application (which includes the
CLOMR) is submitted to the state water commission by the local floodplain administrators for
review and acceptance. Coordination of the submittal review is led by the state’s National Flood
Insurance Program Coordinator. Upon approval and acceptance by the state water commission,
the floodplain development permits are issued by the local floodplain administrators for the
cities of Bismarck and Mandan. In addition, a Sovereign Lands Permit from the Office of the
State Engineer is required for any work completed below the Ordinary High Water Mark. Any
ditch modifications require a North Dakota Surface Drain Application, also from the Office of the
State Engineer. Local city permits may also be required, depending on the type and extent of
mitigation considered.
B.
Explanation of such alternative(s) and its mitigation measures must be submitted to the
USCG at least one month prior to the USCG publishing the draft environmental impact
statement for public comment.

Commented [BM15]: It would be helpful to have a
citation to this.

Commented [ES16]: PND requests further explanation at
a future meeting. Not sure our board fully understands
what this means.
Commented [SS17]: FORB – Please quantify. All models
have a margin of error. If the net rise predicted is less than
the margin of error in the model, is it considered no net
rise?
Commented [SS18]: FORB – Do you mean propose or
identify? What is meant by “document?”

Commented [SS19]: FORB – This is very informative, but
does it belong in a PA? Isn’t this more applicable to NEPA
compliance than NHPA?

C.
The USCG will then analyze this alternative(s) and its potential impacts on the
environment and include it in the draft environmental impact statement for public comment.
III.

RETAIN EXISTING BRIDGE
If the USCG determines that retaining the existing bridge and constructing a new adjacent
bridge is feasible and reasonable, then the following actions will be implemented.
A.
Effects to historic properties, including how the new bridge will visually affect the
existing bridge and the surrounding historic properties within the new visual APE, will either be
addressed in the draft environmental impact statement or in this PA (see Stipulation XX).
B.

The actions in the table below must be completed by the indicated responsible party,
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Commented [SS20]: FORB - Why is this stipulation
“Retain Existing Bridge” is presented in a table and the
parallel section of “Remove Existing Bridge” is not? Suggest
using the same format to put these stipulations on equal
footing and identify the responsible party for each action
under “Remove the Existing Bridge” stipulation.

[insert appropriate amount of time before commencement of construction], in order to provide
BNSF sufficient time to let a contract to begin work:
Responsible Party

Action


USCG



Bismarck Historic
Preservation
Commission

If applicable, include timelines in this PA associated with
mitigation measures and the approval process for accepting
the floodplain net rise. [Add those additional steps and
timelines here]
Establish a Bridge Design Review Committee to consider how
design of the new bridge could be visually compatible with
the Bismarck Bridge and its landscape, setting, and viewshed.
Committee may include representatives from the North
Dakota SHPO, FORB, North Dakota State Water Commission,
USCG, BNSF, and tribes

FORB



Establish a public/private partnership that could accept
ownership of the Bismarck Bridge and other responsibilities
listed below

Public Private
Partnership



Take ownership of the existing bridge or sign a contract or
lease agreement with BNSF



Provide reasonable assurance that the following will be
obtained:

•

Pedestrian access to Bismarck Bridge right-of-way



Pedestrian access to recreational trails adjacent to the
Bismarck Bridge



Interpretive signage documenting the history of the
Bismarck Bridge

Establish restricted endowment fund for ongoing
maintenance and management of the Bismarck Bridge and
raise funds for initial phase of bridge-to-trail conversion.
BNSF will donate funds to the Public Private Partnership
equivalent to the cost of demolishing the bridge
(approximately $4 million)..



Develop a hold harmless agreement with the BNSF



Document steps and timelines in this PA associated with
obtaining the above listed items
Fund all additional costs resulting from the decision to keep
the old bridge, including but not limited to mitigation, added
right of way, added design costs, and construction premiums.
BNSF will fund and select a Secretary of the Interior-qualified
consultant to prepare NRHP nomination





SHPO, BNSF, and
Bismarck Historic
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Commented [SSC21]: Insert times at a future meeting
Commented [BM22]: This chart is a useful format. We
recommend using it for Stipulation IV. as well.

Commented [SSC23]: Need to add mitigation measures
and approval steps here, including timeframes associated
with that process

Commented [BM24]: This is also important for Option IV
(Remove Existing Bridge)
Commented [KD25]: BNSF will not consider a bridge that
looks other than how a bridge should look in 2020. This is in
line with NPS guidelines, which indicate that new structures
should not attempt to look like old structures. “Each
property will be recognized as a physical record of its time”
and not create a false sense of history.
https://www.nps.gov/tps/standards/treatment-guidelines2017.pdf Also, a railroad bridge must be designed by
railroad engineers.
Commented [AA26]: City of Bismarck: Not sure if it is
appropriate or not for the Bismarck Historic Preservation
Commission to take the lead in this effort. The initial
recommendation suggested that BNSF take the lead on this
effort in partnership with others such as SHPO, FORB, and
the Bismarck Historic Preservation Commission. Could you
please highlight this item to seek clarification from the
larger group as to whom would be most appropriate to take
the lead role.

Commented [KD27]: If FORB cannot find a willng public
partner, we need an off ramp.
Commented [KD28]: If the public private partnership will
not agree or cannot meet these requirements, we need an
off ramp.
Commented [SS29]: FORB – Add another bullet Interpretive signage documenting history of the Bismarck
Bridge
Commented [SS30]: FORB - Insert “BNSF will donate
funds to the Public Private Partnership equivalent to the
cost of demolishing the bridge.
Commented [KD31]: BNSF objects to this. The new
owner or lessee of the bridge should be responsible for this
documentation.

Preservation
Commission

BNSF



Bismarck Historic Preservation Commission will review and
process the Bismarck Bridge NRHP nomination, and submit
the nomination to the SHPO



SHPO will oversee the NRHP nomination process for the
Bismarck Bridge



Nomination must be completed and accepted by the SHPO
prior to demolition construction of the new bridge



Include steps in this PA documenting the timeline associated
with nominating the Bismarck Bridge to the NRHP



Secure additional right-of-way as needed



Protect water intake/water plant, underground reservoir, and
piping



Ensure adequate slope stability



Develop a vibration monitoring plan for construction. Make
the draft plan available for comment by the consulting
parties, and the plan must be approved by the USCG.





IV.

Develop and implement a mitigation and compensation plan
to minimize the effects of construction on economic impacts,
access, and services to Lewis & Clark Riverboat, Fort Abraham
Lincoln Foundation, Captain’s Landing Township, Bismarck
Parks & Recreation District, Mandan/Morton County Parks,
and the City of Bismarck. Make the draft plan available for
comment by the consulting parties, and the plan must be
approved by the USCG.
Include steps in this PA documenting the timeline associated
with the above listed steps

REMOVE EXISTING BRIDGE
If the USCG determines thatselects an alternative in the ROD not preserving the Bismarck
BridgeIf the existing bridge cannot be retained, the following measures will be required as
conditions of anyin the permit issued by the USCG to BNSF.
A.

BNSF will:
1.

Protect water intake/water plant, underground reservoir, and piping

2.

Ensure adequate slope stability

3.
Establish a Bridge Design Review Committee to consider how design of the new
bridge could be visually compatible with the Bismarck Bridge and its landscape, setting,
and viewshed. Committee may include representatives from the North Dakota SHPO,
FORB, North Dakota State Water Commission, USCG, BNSF, and tribes. In addition, the
design of the new bridge shall include a pedestrian/bicycle crossing.
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Commented [BM32]: But this alternative does not
involve demolition.
Commented [MLB33]: This list is under Retain Existing
Bridge so possibly say “prior to any demolition”
Commented [ES34]: This statement makes little sense.
PND would like to point out that a National Register
nomination is a pointless endeavor if the bridge is to be
demolished. It would be more useful and appropriate to
have it documented in the HABs/HAER program in the event
that it is demolished; NRHP nomination in the even that it is
left in place.
Commented [SS35]: FORB – This stipulation retains the
existing bridge; therefore, the bridge would not be
demolished.
Commented [KD36]: This is confusing since this option is
to keep the bridge.
Commented [BM37]: We need to add a process for
reviewing and approving the plan.
Commented [KD38]: BNSF objects to this as well. The
costs of these items should be borne by those who wish to
keep the bridge, particularly mitigation and compensation
to parties that specifically are asking to keep the bridge.
Commented [SS39]: FORB – While these are valid
concerns, these are NEPA issues and not NHPA-related.
NHPA states, “§800.1 Purposes. (a) Purposes of the section
106 process. Section 106 of the National Historic
Preservation Act requires Federal agencies to take into
account the effects of their undertakings on historic
properties and afford the Council a reasonable opportunity
to comment on such undertakings… The goal of consultation
is to identify historic properties potentially affected by the
undertaking, assess its effects and seek ways to avoid,
minimize or mitigate any adverse effects on historic
properties.” These issues should be addressed in the Draft
EIS and not the PA.

Commented [BM40]: This is copied from Stipulation III.
above. This is not just a mitigation measure, but will also
help to reduce adverse visual effects to surrounding historic
properties.

4.
Develop a vibration monitoring plan for construction. Make the draft plan
available for comment by the consulting parties, and the plan must be approved by the
USCG.
2.5.
Develop and implement a mitigation and compensation plan to minimize the
effects of construction on economic impacts, access, and services to Lewis & Clark
Riverboat, Fort Abraham Lincoln Foundation, Captain’s Landing Township, Bismarck
Parks & Recreation District, Mandan/Morton County Parks, and the City of Bismarck.
Make the draft plan available for comment by the consulting parties, and the plan must
be approved by the USCG.
B.
Possible Mitigation Suggestions for Discussion (responsible parties to be determined
through consultation):
1.
Before the final environmental impact statement is issued by the USCG, explore
what, if any, portions of the existing bridge can be retained in place to preserve the
history of the bridge while still maintaining no net rise. Impacts related to keeping a
portion of the bridge in the waterway shall be documented in the environmental impact
statement and associated mitigation for these impacts will be included in this PA (See
Stipulation XX).
2.
Develop and implement “The Bridge Project: An International Site of
Conscience,” an interpretative program to foster truth and reconciliation in the
American story over dislocation and subjugation of indigenous peoples with
participating Tribes, SHPO, National Trust for Historic Preservation, and Preservation
North Dakota.
3.
Provide ample funding for trail enhancements on both east and west sides of
the Missouri River and at points of interest throughout the Bismarck-Mandan trail
system to include historic interpretive signage, emergency stations, and funds for
ongoing maintenance of these trails and associated amenities.
4.
Provide funding for the development of a multi-use trail(s) and associated
interpretative displays, as well as public art, preserving the memory of the Bismarck
Bridge.
5.
Develop, in consultation with Preservation North Dakota and the Bismarck
Historic Preservation Commission, interpretive signage content that illustrates, as
comprehensively as possible, the significance of the Bismarck Bridge under all Criteria
for which it is eligible, and that acknowledges the varied historic and cultural values of
the community and its relationship to the bridge. Install one of these signs on the east
side of the new bridge and one on the west side of the new bridge.
6.
Provide funding to survey the Bismarck Bridge and other historic resources
around the Bismarck and Mandan communities for possible nomination to the NRHP.
7.
Provide funding to document the history of the Bismarck Bridge and its impact
on the region and nation for presentation as a museum exhibit. As part of this effort,
fund a qualified historian under meeting the Secretary of the Interior’s Historic
Preservation Professional Qualification StandardsInterior standards to write a
comprehensive history of the bridge. This comprehensive history should include the
impact of the railroad and bridge on Native Americans and their descendants.
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Commented [BM41]: We need to add a process for
reviewing and approving the plan.
Commented [SS42]: FORB – See previous comment
about this being a NEPA issue and not pertinent to NHPA.
Commented [KD43]: this is far too vague and does not
belong in a 106 agreement. BNSF cannot agree it will
compensate anyone for impacts during construction
Commented [KD44]: BNSF will only consider funding
those items that are DIRECTLY RELATED to mitiaging the
removal of one railroad bridge in North Dakota. Further,
BNSF will not sign up for open-ended funding of any item.
Commented [SS45]: FORB – Any party assigned a role in
a mitigation measure should be included as a concurring
party in this PA.

Commented [ES46]: PND requests further discussion
about how stipulations measures (in both events of bridge
removal and retention) will be further developed, since we
are interested in being involved in this process as it moves
forward. Can that be a discussion item for a future meeting?
Could examples be made available so that we can
conceptualize how our organization as a consulting party
can expect to remain involved?
Commented [BM47]: What would be the relationship of
this new trail to the existing Lewis & Clark National Historic
Trail?

Commented [BM48]: There would be no point in
nominating the Bridge itself to the National Register since it
would be destroyed under this scenario.

8.
Endow a Chair of History at a local public educational institution, such as
Bismarck State College or United Tribes Technical College, to further promote the study
and understanding of local historic themes the rail bridge embodies, such as the history
of the railroad and its effect on the development of this area and the American West, a
layered history of the Missouri River Valley as a hub of transportation and commerce,
and the subjugation and displacement of Native indigenous people.
9.
Sponsor an annual event promoting FORB’s mission of history, education, and
recreation that engages people in both the Bismarck and Mandan communities.
10.
Establish an endowment to assist Preservation North Dakota—North Dakota’s
only statewide non-profit organization dedicated to Historic Preservation—in its general
operations, giving the organization’s board of directors authority to use the interest
earnings from the fund in administering the existing Grass Roots Grant program that
supports hands-on bricks-and-mortar preservation projects across the state; enhance its
education, outreach, and advocacy programming to advance the public’s understanding
of history, heritage, and the importance of place; and promote the preservation crafts
and professions in this state.
11.
Develop a 5,000-square-foot travelling exhibit to be on display at various
locations including, but not limited to, the Heritage Center Museum in Bismarck that
tells the history of the Bridge; and create a student send trunk for use in public schools
throughout the state that could offer three potential focuses: 1) the design,
construction and engineering aspects of the Bismarck Bridge’s historic significance as it
relates to STEM curricula, 2) the cultural and historic significance of the Bismarck Bridge
in the role the railroad played in the displacement of Native indigenous people and the
settlement of the American West—themes taught in the North Dakota Studies curricula,
and 3) the importance of place identity in understanding history and heritage as learned
from the historic preservation movement, teaching with historic places based on North
Dakota sites listed in the NRHP and geared toward history, social studies, and geography
curricula.
12.
Develop a permanent Interpretive installation at the North Dakota Railroad
Museum in Mandan, including:
a)

Interpretive panels that discuss the history of the bridge,

b)

Exhibit that includes portions of the bridge,

c)
A series of professionally produced documentaries (10-15 minutes in
length) on:
(1)

the history of Bismarck prior to construction of the bridge,

(2)
the history of the selection of the final bridge crossing point and
its ramifications (halted land speculation) on the west river bank and
the final location of the City of Mandan,
(3)

the historic Bismarck Bridge,

(4)

the new bridge design and construction; and

d)
A monetary donation in order to purchase viewing equipment for the
video series.
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13.
Create, develop content for, and host an interpretive website on the history of
the Project area. Website will also include periodic updates based on milestones agreed
upon in this PA.
a)
The content of this interpretive website will be structured to appeal to
the general public and to be useful for educational purposes (e.g., it may include
interactive components and activities suitable for K-12 students and educators).
By means of keyword indexing, solicited links from other sites, and similar
techniques, this material will be formatted to be readily found by educators and
students using search engines.
b)
Continue to host the website throughout the Project construction
period. Once Project construction is completed, the website will be archived at
[To Be Determined].
14.
Deconstruct the granite piers of the Bismarck Bridge in a way so the individual
pieces or portions thereof can be used for public purposes elsewhere in the community.
15.

Create a 3-D scan of the Bismarck Bridge for conversion into a 3-D model.

16.
Provide photographic documentation of the Bismarck Bridge in color
photographs, as well as aerial photographs obtained by drone or similar means.
17.
Record a video with color, digital, time lapse photos of the removal of the
historic Bismarck Bridge and the construction of the new replacement bridge. The
video/time lapse photos shall be made available via electronic media (for example, CD
or external drive). Provide one copy of the completed video/time lapse photos to the
North Dakota SHPO and offer a copy to the Bismarck Historical Society, BismarckMandan Historical and Genealogical Society, FORB, Mandan Historical Society, Morton
County Historical Society, North Dakota State Railroad Museum, Preservation North
Dakota, and the North Dakota State University library system within sixty (60) calendar
days of final acceptance of the new bridge by BNSF.
18.
Ensure that the site of Camp Frazier, a World War I era military camp located on
the flatland immediately south of the east end of the Bismarck Bridge and established to
protect the bridge from possible sabotage, shall receive an archeological and historic
study to determine the site’s cultural resource value and NRHP eligibility.
19.
Ensure that funds are made available to the Bismarck Historical Society and to
the Mandan Historical Society sufficient to allow these local history repositories and
interpreters opportunities to conduct necessary additional research (if any) to prepare
interpretive presentations (written, audible and/or visual) to accompany bridge-related
exhibits (static and/or mobile) if they choose to design, equip, construct and maintain
such exhibits by agency staff or by contract.
20.
Integrate a bicycle and pedestrian pathway into the design of the new bridge.
Pathway will integrate with the existing trail networks of Bismarck and Mandan and will
include historic interpretive signage that highlights the significance of the Bismarck
Bridge.
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Commented [BM49]: Add Northern Plains Heritage
Foundation / Northern Plains National Heritage Area to one
of these lists.
Commented [SS50]: 12.FORB – Insert another
mitigation measure: Integrate a bicycle and pedestrian
pathway into the design of the new bridge. Pathway
will integrate with the existing trail networks of
Bismarck and Mandan and will include historic
interpretive signage that highlights the significance of
the Bismarck Bridge.

C.
HISTORIC AMERICAN ENGINEERING RECORD DOCUMENTATION (Level of
documentation to be determined through consultation)
1.
BNSF shall develop comprehensive documentation that records the bridge in
accordance with the Historic American Engineering Record (HAER) documentation
guidelines. This shall include measured drawings; professional quality black and white
photographs taken with a digital camera, printed on archival paper with an
accompanying archival “gold” compact disc (CD); and an architectural and historical
narrative, all in an archive-stable format.

Commented [MLB51]: HAER standards do not allow
digital cameras,
https://www.nps.gov/hdp/standards/PhotoGuidelines.pdf
The prints, however, can be digitally created

a)
Architectural and Historical Narrative
The narrative shall contain a description of the bridge and a detailed history of
the bridge. The narrative shall include a history of the Jamestown Subdivision between
Mandan and Bismarck, including construction of the railroad and its major features,
historic ownership information, the impact of the railroad on the growth and
development of the towns and counties along the route, any significant historic users of
the railroad, any significant alterations or new construction on the railroad, and any
significant historic events or patterns of history related to the railroad. The historical
narrative should include information about the substructure from HAER NE-2 (citing it as
such), and new research about the superstructure, additional changes over time, and a
description of current conditions.
b)
Measured Drawings of the Bridge
The documentation shall include reproduction of all existing drawings of the
current bridge, and its original design, minus duplicates. A site plan/aerial photograph of
the bridge and the quadrangle map of the project area shall also be included. The final
version of these drawings shall be submitted on archival CDs and printed in hard copy
on 11 x 17, acid-free, 100-year archival paper.
c)
Photographs
The documentation shall include no more than 20 black and white digital
photographs or large format (to be resolved) to include all four elevations of the bridge,
bridge details, and at least four context photographs. The documentation shall include a
photograph key showing the location and view direction of each image. Final versions of
the photographs will be printed on 8½ x 11, acid-free, 100-year archival paper and the
digital photos shall be submitted electronically on archival CDs.
2.

HAER DOCUMENTATION: REVIEW AND COMMENT
a)
Prior to the start of construction activity, BNSF shall prepare the draft
HAER photo documentation in accordance with Stipulation IV.C. and shall
distribute it via electronic mail or CD to the USCG and the North Dakota SHPO
for review. The USCG and the North Dakota SHPO shall review and provide
comments to BNSF within fifteen (15) calendar days of receipt of the photo
documentation.
b)
If comments are provided to BNSF, BNSF shall revise the photo
documentation in response to the comments, as needed, and resubmit the
photo documentation as described in Stipulation IV.C.2.a). within fifteen (15)
calendar days of receipt of comments. If no comments are provided to BNSF by
the end of the 15-day comment period, the photo documentation shall be
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considered complete and final.
c)
BNSF shall prepare the draft HAER narrative and measured drawings in
accordance with Stipulation IV.C.1.a) and b), and shall distribute them via
electronic mail or CD to the USCG and the North Dakota SHPO for review within
one hundred eighty (180) calendar days of the execution of this PA. The USCG
and the North Dakota SHPO shall review and provide comments to BNSF within
thirty (30) calendar days of receipt of the draft HAER narrative and/or measured
drawings.
d)
If comments are provided to BNSF, BNSF shall revise the draft HAER
narrative and measured drawings in response to the comments, as needed, and
resubmit the report as described in Stipulation IV.C.2.c) within thirty (30) calendar
days of receipt of comments. If no comments are provided to BNSF by the end of
the 30-day comment period, BNSF shall finalize the HAER narrative and
measured drawings as described in Stipulation IV.C.3. and submit a final copy to
the USCG and the North Dakota SHPO within fifteen (15) calendar days of the
end of the comment period.
3.

HAER DOCUMENTS: FINALIZATION
a)
Once photo documentation is final as defined in Stipulation IV.C.2.b),
construction on the substructure of the new bridge may proceed, in accordance
with USCG permits. No demolition of the existing bridge shall occur until the
photo documentation is declared final by the North Dakota SHPO, with the
exception provided in Stipulation V.
b)
Final HAER documentation shall be produced on acid-free, 100-year
archival paper, with the photographs and drawings on archival CDs.
c)
Upon finalization of the HAER documentation, BNSF shall submit one
copy of the documentation to the North Dakota SHPO (or two if it is being
submitted to NPS) and shall offer one copy of the documentation to the State
Historical Society of North Dakota State Archives, Historic Bridge Foundation,
Bismarck Historical Society, FORB, Mandan Historical Society, North Dakota State
Railroad Museum, Burleigh County Library System, and North Dakota State
University library. Documentation shall be made available in print on acid-free,
100-year archival paper and/or electronically on archival CDs. BNSF shall consult
with the recipients to determine which media the recipients wish to receive and
whether they wish to receive all of the photographs and drawings or only
selected images and/or sheets.
d)
Evidence of transfer to the recipients listed in Stipulation IV.C.3.c),
which may include a copy of the transmittal letter(s), shall be provided to the
North Dakota SHPO by BNSF.
e)
The HAER documentation shall be considered final upon issuance of a
written notice from the USCG that all comments have been satisfactorily
addressed.

V.

IMMINENT FAILURE
The parties acknowledge that, if the existing Bismarck Bridge is determined by BNSF to be
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subject to imminent failure, derailment, or other physical breakdown, BNSF would notify the
USCG, the USACE, and the North Dakota SHPO, and immediately commence the emergency
approval process with the USCG and the USACE prior to bridge removal and replacement.
VI.

POST-REVIEW DISCOVERIES
A.
If properties are discovered that may be historically significant, or if unanticipated
effects on historic properties are found, the USCG shall implement the inadvertent discovery
plan included as Attachment B of this PA.
B.
In the event of a discovery, any project activity in the vicinity of the discovery shall
cease. The USCG and/or BNSF shall notify the SHPO, City of Bismarck Historic Preservation
Commission, and other relevant authorities of the discovery within 24 hours of the discovery. If
human remains are discovered during construction, work in that portion of the project shall stop
immediately. The remains shall be covered and/or protected in place in such a way that
minimizes further exposure of and damage to the remains, and the USCG shall immediately
consult with the SHPO and the Intertribal Reinterment Committee in compliance with North
Dakota Century Code 23-06-27 and the North Dakota Administrative Code 40-02-03. If the
remains are found to be Native American, in accordance with applicable law, a treatment plan
shall be developed by the USCG and SHPO in consultation with appropriate federally recognized
Indian tribes. The USCG shall ensure that any treatment and reburial plan is fully implemented.
If the remains are not Native American, the appropriate local authority shall be consulted to
determine final disposition of the remains. Avoidance and preservation in place is the preferred
option for treating human remains.

Administrative Provisions
VII.

PROFESSIONAL QUALIFICATIONS
All work carried out pursuant to this PA will be developed and/or implemented by, or under
the direct supervision of, a person or persons meeting or exceeding the minimum professional
qualifications, appropriate to the affected resource(s), listed in the Secretary of the Interior's
Professional Qualification Standards (Appendix A of 36 CFR Part 61, amended in 1992).

VIII.

EFFECTIVE DATE
The terms of this agreement will become effective upon signature of all Signatories, and a
copy filed by the USCG with the ACHP.
If an emergency is declared in the area of the Undertaking by the President of the United
States or Governor of North Dakota, any deadlines written into this PA are automatically
extended 60 days.

IX.

DURATION
This PA will expire if its terms are not carried out within 10 years from the date of issuance of
the USCG bridge permit. Prior to such time, the USCG may consult with the other signatories to
reconsider the terms of the PA and amend it in accordance with Stipulation XII.

X.

MONITORING AND REPORTING
BNSF shall each provide all parties, including consulting parties, to this PA a monthly summary
report detailing work undertaken pursuant to its terms on the 1st of each month following the
execution of this PA until the environmental impact statement is finalized, at which point
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Commented [BM53]: We strongly object to allowing a
unilateral determination by BNSF as to whether the historic
bridge is subject to imminent failure or “other physical
breakdown.” A process needs to be established that
involves the signatories & invited signatories.
Commented [ES54]: PND is very concerned about the
language in this item. We insist that more specific language
be used to define “other physical breakdown.” Also, we
want it clearly outlined how the “imminent failure”
determination would be made and if that determination
would be subject to review by another authority. We also
think it would be important that all consulting parties be
notified, if not consulted, out of respect for the time,
energy, and in some cases money that has been put into
this cooperative effort to-date.
Commented [SS55]: FORB – We strongly object to vague
terms like “other physical breakdown” that are so broad as
to encompass normal maintenance issues. Section 106
addresses emergency situations, which should be followed
instead of this stipulation. The regulations state: in “§
800.12 Emergency situations. 12(a) Agency procedures. The
agency official, in consultation with the appropriate
SHPOs/THPOs, affected Indian tribes and Native Hawaiian
organizations, and the Council, is encouraged to develop
procedures for taking historic properties into account during
operations which respond to a disaster or emergency
declared by the President, a tribal government, or the
Governor of a State or which respond to other immediate
threats to life or property. If approved by the Council, the
procedures shall govern the agency's historic preservation
responsibilities during any disaster or emergency in lieu of
§§ 800.3 through 800.6.” [emphasis added]

Commented [BM56]: Are you sure there was an
amendment to the 1983 Standards? I don’t think this is
correct. I think the only choices are the 1983 standards,
cited here, and the proposed 1997 Standards, which are
much more comprehensive, but weren’t formally adopted
as final. 62 Fed. Reg. 33,708 (June 20, 1997). Nonetheless,
we often cite the 1997 Standards as a PA requirement
because they’re published, and specific, and so much better
than the 1983 Standards.

reporting can occur quarterly, commencing on the 1st of the month three months after the
date of the signed Record of Decision, until the PA expires or is terminated. Such reports shall
include all proposed scheduling changes and disputes or objections received in BNSF’s efforts
to carry out the terms of this PA. These reports will be emailed to the USCG point of contact
(POC). Periodic (quarterly or annual) consulting party meetings may be held, depending on
timelines developed in this PA.
XI.

DISPUTE RESOLUTION
If any consulting party to this agreement objects to any actions conducted during the term of
this PA or to the manner in which the terms of this PA are implemented, the USCG shall consult
with such party to resolve the objection. If the USCG determines that such objection(s) cannot
be resolved, the USCG will:

Commented [BM57]: We strongly recommend that the
dispute resolution procedure be available to all consulting
parties. Otherwise, you’re pushing some parties to take
their objections to court rather than trying to work it out
with the Coast Guard first.

A.
Forward all documentation relevant to the dispute, including the USCG’s proposed
resolution, to the ACHP. The ACHP shall provide the USCG with its advice on the resolution of
the objection within thirty (30) calendar days of receiving documentation. Prior to reaching a
final decision on the dispute, the USCG shall prepare a written response that takes into account
any timely advice or comments regarding the dispute from the ACHP and Signatories and
provide them with a copy of this written response. The USCG will then proceed according to its
final decision.
B.
If the ACHP does not provide its advice regarding the dispute within the thirty (30)-day
time period, the USCG may make a final decision regarding the dispute and proceed accordingly.
Prior to reaching a final decision, the USCG shall prepare a written response that takes into
account any timely advice or comments regarding the dispute from the Signatories to the PA
and provide them and the ACHP with a copy of such written response.
C.
The USCG’s responsibility to carry out all other actions subject to the terms of this PA
that are not the subject of the dispute remain unchanged.
XII.

AMENDMENTS AND NONCOMPLIANCE
This Agreement may be modified upon the mutual written consent of the signatories in
accordance with 36 CFR 800.6(c)(7).

XIII.

TERMINATION
A.
If any signatory determines that the terms of this PA will not or cannot be carried out,
that party shall immediately consult with the other signatories and concurring parties to
attempt to develop an amendment per Stipulation XII above. If within ninety (90) days (or
another time period agreed to by all signatories) an amendment cannot be reached, the
signatory may terminate the PA upon written notification to the other signatories. The Party
proposing to terminate the Agreement shall so notify all parties to this Agreement explaining
the reasons for termination and affording at least sixty (60) days to consult and seek alternatives
to termination. The parties shall then consult.
B.
Should such consultation fail to resolve the dispute, any signatory may terminate the
Agreement by so notifying all parties, including concurring consulting parties. Should this
Agreement be terminated, the USCG shall either:
1.
Consult in accordance with 36 CFR 800.6(a) in an effort to resolve any adverse
effects, or
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Commented [BM59]: This term is ambiguous. Do you
mean to include all consulting parties? Or just signatories &
invited signatories?
Commented [BM60]: Ditto

2.
Terminate consultation and request ACHP comment in accordance with 36 CFR
800.7(c).
XIV.

POINTS OF CONTACT
The USCG POC will be Brian Dunn, Chief, Office of Bridge Programs, Coast Guard Headquarters
(202) 372-1510. The SHPO POC will be Lorna Meidinger, Architectural Historian (701-) 3282089).). The ACHP POC will be Christopher Wilson, Program Analyst (202) 517-0229. The BNSF
POC will be Mike Herzog, Director of Bridge Construction (913) 551-4229.

Execution of this PA by the USCG, North Dakota SHPO, ACHP, BNSF, and FORB, and implementation of its
terms, is evidence that the USCG has taken into account the effects of this Undertaking on historic
properties and afforded the ACHP an opportunity to comment.
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SIGNATORY PAGE
PROGRAMMATIC AGREEMENT
AMONG THE UNITED STATES COAST GUARD,
THE NORTH DAKOTA STATE HISTORIC PRESERVATION OFFICER,
AND THE ADVISORY COUNCIL ON HISTORIC PRESERVATION
REGARDING THE PROPOSED BRIDGE REPLACEMENT AT MILE 1315.0 ON THE MISSOURI RIVER NEAR
BISMARCK AND MANDAN, BURLEIGH COUNTY, NORTH DAKOTA

Signatory:

United States Coast Guard

Date
David R. Callahan, Rear Admiral, U.S. Coast Guard
Commander, Eighth Coast Guard District
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North Dakota State Historic Preservation Officer

Date
Claudia Berq,William Peterson, State Historic Preservation Officer
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Peterson, PhD
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Signatory:

Advisory Council on Historic Preservation

Date
John M. Fowler, Executive Director
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Invited Signatory:

BNSF Railway Company

Date
Xxx, BNSF Railway Company
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Friends of the Rail Bridge

Date
Mark Zimmerman, PresidentXxx, Friends of the Rail Bridge
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Concurring Party:

Historic Bridge Foundation

Date
Kitty Henderson, Executive Director
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Date
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