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In the background, the serene image of a raft of otters floating past Coast Guard Cutters SPAR and Douglas Munro, moored at home port in Womens Bay,
Kodiak, Alaska, belies Coast Guard District 17's busy start to 2019. Above, from left, An MH-60 Jayhawk helicopter crew from Air Station Kodiak located two
missing men near Saltery Cove, Kodiak Island, on April 28; Maritime Security Response Team West personnel, including K-9 Bingo, trained with Alaska FBI's
Joint Terrorism Task Force in a full-scale anti-terrorism exercise in Cordova on April 23; Kodiak High School students participate in Women in Engineering Day
activities aboard Coast Guard Cutter Douglas Munro in Kodiak on May 6; A dog anxiously awaits the return of her owner from the Coast Guard Cutter Douglas
Munro, at its home port on April 23, after a 30-day deployment. Coast Guard photos
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In November 2018 the Commandant of
the Coast Guard released his updated
Coast Guard Strategic Plan, available at
https://www.uscg.mil/Leadership/

Deputy
Commandant’s
Perspective

by VicE ADMIRAL DANIEL B. ABEL
Deputy Commandant for Operations
U.S. Coast Guard

Senior-Leadership/Resource-Library/.
That plan is organized around three
strategic priorities to ensure the Coast
Guard remains Ready, Relevant and

Office Chief

Maritime governance is a wide rang-
ing topic, with a nexus to all 11 of the
Coast Guard's statutory missions. There
is no broadly agreed upon definition of
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Champion’s
Point of View

by TimotHY BrROWN

Office of Standards, Evaluation and Development
U.S. Coast Guard

maritime governance, but while pre-
paring for this edition of Proceedings
we agreed on a working definition that
served us well.



Responsive. Specifically, those priorities seek to ensure
the Coast Guard will:

¢ Maximize readiness today and tomorrow;

e Address the nation’s complex maritime

challenges; and

e Deliver mission excellence anytime, anywhere.

In establishing this strategic framework, the
Commandant’s plan provides an assessment of the pre-
vailing strategic environment highlighting the many
challenges facing the nation and the Coast Guard.
Acknowledging the maritime nature of our Nation and
our dependence upon the sea for security and economic
prosperity, this assessment of the strategic environment
acknowledges our dependence on open trade, travel and
rules based governance. Yet, despite this dependence,
the plan notes that, “... the vastness, anonymity, and
inherent challenges of governance over the maritime

domain make [the nation] vulnerable to dangerous
threats, including transnational crime, terrorist activity,
illegal exploitation of natural resources, and territorial
expansionism.”

Noting these challenges to pose significant threats
to our national interests, then strengthening maritime
governance is a key objective to enhancing the Coast
Guard’s ability to police, detect, deter, and counter mari-
time threats. The articles in this edition of Proceedings
examine the partnerships, policies and operations that
bolster maritime governance. By leveraging the Coast
Guard’s enforcement and regulatory authorities, our
singular capabilities, and cooperating with partners in
the public and private sectors, the service is uniquely
positioned to work across the full spectrum of maritime
operations.

The ability of the government, through direct actions and
partnerships with private, non-governmental and interna-
tional entities, to exercise effective control over its maritime
domain.

In the pages that follow, we have attempted to explain
the historical and legal underpinnings of maritime
governance demonstrate the relevance of an effective
maritime governance system and show the value the
Coast Guard brings to the nation and the world through
implementation of its maritime governance responsibili-
ties. Although not mentioned in every article, I strongly
encourage you, the reader, to peruse the Coast Guard’s
strategy documents at https://www.work.uscg.mil/
Strategy/ to learn more about the service’s approach to

governance at the strategic level.

Proceedings is always a group effort, and this edi-
tion on maritime governance relied on an exceptionally
broad group of authors across the service, private indus-
try, and academia. It was a distinct pleasure to learn
from some of the leading experts and practitioners in the
field. I am indebted to the authors, to retired CAPT Ben
Hawkins, deputy director of Commercial Regulations
and Standards, for review and editorial assistance,
and to the professional, full-time staff of Proceedings,
Samantha Quigley, Antonio Balza, and Leslie Goodwin
for their outstanding work putting this edition together.
Bravo Zulu!
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Conceptualizing

Maritime Governance

Addressing the challenges of the
modern maritime environment

by CAPT Russ BowmAN
Chief, Government Section
U.S. Coast Guard Academy

port to explain, the concept of maritime gover-

nance. It is arguably the essence of everything the
U.S. Coast Guard does. At the same time, the service is
but one of many entities, within one of many govern-
ments, whose authorities, capabilities, competencies,
and partnerships make it an important player within
an array of shared, interdependent governance regimes.
The working definition around which the editors of this
special governance-focused edition of Proceedings solic-
ited input suggests the breadth and depth of the topic
at hand:

The ability of the government, through direct actions and

partnerships with private, non-governmental, and interna-

tional entities, to exercise effective control over its maritime
domain.

This definition is neither official in any formal sense,
nor exhaustive. Indeed, there is no single universally
agreed upon approach to, or definition of, governance.
Moreover, the inherently transboundary, and increas-
ingly complex, nature of the modern maritime envi-
ronment leads to especially complicated systems of
governance in that particular context.

Here, we examine the concept of governance in three
ways. First, we survey disparate uses of the term within
the Coast Guard, the broader maritime community, and
academia. Second, we briefly highlight the inherent chal-
lenges of governance via a specific context—the Arctic.
Third, we discuss some of the ways in which the concept
is being incorporated into the Coast Guard Academy’s
curriculum for future leaders. We then conclude by
encouraging the Coast Guard and Proceedings readers to
think broadly, and to adopt a systems approach, when
reflecting on what governance means across agencies,
actors, and the maritime environment, while consider-
ing the examples and challenges set forth in the articles
that follow.

I t is a daunting task to introduce, let alone to pur-
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Assistant Professor
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Maritime Governance and the U.S. Coast Guard
While there can be little doubt that the Coast Guard is in
the business of maritime governance, the meaning and
bounds of the concept inevitably vary with the context
in which it is discussed. A (very) brief survey of how the
term governance in general, and maritime governance in
particular, have been used throughout recent key Coast
Guard strategy documents aptly illustrates this point.

The 2013 Coast Guard Arctic Strategy made modern-
izing governance one of its three key strategic objectives.
The strategy defines the concept as involving “institu-
tions, structures of authority, and capabilities neces-
sary to oversee maritime activities while safeguarding
national interests.”!

The service’s 2014 Western Hemisphere Strategy, for
its part, notes that “globalization and advances in tech-
nology ... present challenges for maritime governance as
free markets and commerce continue to expand,” while
transnational criminal organizations thrive in areas
of “poor and weak governance....”? To address these
concerns, the strategy notes how “offshore vessel and
aircraft presence ... support effective governance and
sovereignty.”3

The 2015 Security Sector Assistance Strategy paints
an even broader picture of the Coast Guard’s governance
role explaining how the service’s broad mission port-
folio touches all aspects of maritime governance, pre-
vention, and response.* In it, the Coast Guard is held
out as a global leader in maritime governance® which
acts across separate, but interrelated, civilian, military,
and international spheres of governance.® The 2015
Coast Guard Cyber Strategy, referencing Presidential
Policy Directive 21 on Critical Infrastructure Security
and Resilience, makes the point that our nation’s criti-
cal infrastructure, including throughout our ports, is
inherently diverse and complex, in part, because of “gov-
ernance constructs that involve multi-level authorities,



The Coast Guard conducts an asset capabilities demonstration to representatives of the multinational North Pacific Coast Guard Forum in September 2008, in
San Francisco Bay. The forum is held every year to foster multilateral cooperation on matters related to combined operations, illegal drug trafficking, maritime
security, fisheries enforcement, illegal migration, and maritime domain awareness. Coast Guard photo by Petty Officer 3rd Class Erik Swanson

responsibilities, and regulations.””

Clearly, governance is at once a core, multifaceted,
and complex Coast Guard function, as well as a per-
vasive challenge in myriad contexts. Indeed, even the
Coast Guard 2016 Human Capital Strategy speaks in
terms of the importance of the governance of billets and
people.?

Modernizing and improving maritime governance
remains a top priority for the service’s senior leaders.
The commandant’s 2018 Maritime Commerce Strategic
Outlook suggests how maritime risk is best managed
through appropriate, shared maritime governance, marine
planning, and capabilities development.® Further, it
describes the approach underlying the Coast Guard’s
existing prevention regimes and authorities as risk gov-
ernance.’ Relatedly, in opening the 9th Annual Maritime
Risk Symposium at the Oak Ridge National Lab, Coast
Guard District Eight Commander RADM Paul F. Thomas
said that, “... there is no more comprehensive way to man-
age all risk, including risks to safety, security, environ-
ment, and commerce, than through a robust governance
system.” ! Strengthening such full spectrum maritime
governance is exactly what Objective 2.1 of the comman-
dant The Coast Guard Strategic Plan 2018—2022 calls for.1?
The plan asserts that by employing the Coast Guard’s
singular capabilities, authorities, and established part-
nerships, 13 the service is uniquely positioned to address

the challenges of the modern maritime domain. If mari-
time governance is thus effectively a core Coast Guard
mission, if not the essence of all that the service does,
how do others view this concept, and where does the
Coast Guard’s governance space fit within it?

Maritime Governance: What Do the Scholars Say?
Maritime scholars offer additional insights into these
concepts. As within the Coast Guard, there is no one
clearly defined or widely-used academic definition of
maritime governance. The concept of governance is used
in varying ways across the many academic disciplines
that study maritime commerce, marine affairs, marine
resource management, and other related fields. Similarly,
the diverse definitions of maritime governance used
within these fields do not all sync with each other or with
the Coast Guard’s use of the term. However, common
themes emerge across the literature which, together, pro-
vide a mental model which can be applied to the mari-
time domain.

Within academia, governance generally refers to a
broad range of approaches and processes that influence
how individuals and institutions—public and private—
address issues. It includes formal institutions, regimes,
and processes as well as informal arrangements that
shape planning, decision-making, and individual and
collective behavior. Importantly, governance includes
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non-governmental actors—industry, interest groups, and
individuals. Further, it is commonly framed through a
systems approach involving networks of actors and the
interactions between them.*

Of note about the academic view of governance is
both what it is and what it is not. Governance is not
solely the purview of government. It is not hierarchical,
top-down, or unilateral. It is not the domain of any one
institution, nor is it limited to traditional legal tools and
frameworks or the jurisdiction of any one agency or state.
Governance is interactive, inclusive, and integrative. It is
interactive, encompassing the interconnections between
agencies, organizations, and individuals. It is inclusive,
involving stakeholders and industry equally with gov-
ernment agencies, and incorporating informal means of
influencing behavior—values and norms—as much as
multilateral agreements and enforceable regulations. It is
also integrative, reaching across the boundaries between
agencies, states, and sectors.

What, then, of maritime governance? Some scholars
apply this systems view of governance to parts of the
maritime domain. For example, Dutch scholar Judith

van Leeuwen writes on maritime governance with a nar-
row focus on the sustainability of maritime shipping.®
She adopts the systems approach, defining maritime
governance as “the sharing of policy making compe-
tencies in a system of negotiation between nested gov-
ernmental institutions at several levels (international,
supranational, national, regional, and local) on the one
hand, and state actors, market parties, and civil society
organizations on the other, in order to govern the activity
of shipping and its consequences.” 1® Van Leeuwen takes
a regional approach to the sustainability of shipping,
reaching across and redefining traditional boundaries
between jurisdictions and sectors. Further, she notes
governance requires both integration and cooperation:
integration among diverse maritime sectors, stakeholder
views, and policy goals and cooperation through the
interaction between diverse actors, sectors, and policy
domains. In a similar example, British scholar Michael
Roe produced an in-depth analysis of maritime gover-
nance focused solely on shipping.!” Roe notes that ship-
ping policy failures are due to the mismatch between the
globalized nature of the shipping industry and the frag-

mented patchwork of laws

and regulations which char-
acterize shipping policy. He
suggests the need for a new
approach to maritime gover-
nance involving new institu-

tions, means of organization,
and interactions, designed
for the truly global nature of
contemporary shipping.
Other scholars write of
maritime governance or

similar concepts, but frame
the issue more broadly to
consider maritime activities

other than shipping. In one

The Coast Guard, along with members of the FBI, Los Angeles Port Police, Los Angeles Police Department, Los
Angeles Sheriff’s Department, Los Angeles Fire Department, Long Beach Police Department and Long Beach Fire
Department held a full-scale emergency response exercise in the Port of Los Angeles-Long Beach, in March 2017.
The homeland security exercise focused on building relationships within the federal maritime security domain to
write, review, and update the area maritime security plan, in addition to supporting other transportation entities
that rely upon secure ports. Coast Guard photo by Petty Officer 3rd Class Andrea Anderson
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example, German scholar
Peter Lehr examines whether
piracy in the Indian Ocean
might incentivize the devel-
opment of a regional coop-
erative maritime governance
framework. This institutional
framework could address
both piracy and other shared
issue areas like illegal, unre-
ported, and unregulated
(IUU) fishing, search and
rescue, and general marine
resource management.!8 In
another example, French
scholar Brice Trouillet and



Coast Guard Cutter Healy conducts Arctic patrol in support of the Office of Naval Research. USCG missions to the Arctic Region are essential to Arctic maritime

governance. Coast Guard photo

co-authors examined maritime governance challenges
in West Africa, focusing on fisheries but acknowledging
other new and expanding uses of the maritime domain,
like energy development and mining. Dutch scholar
Katrine Soma and co-authors focus even more broadly,
using the term “marine governance” to encompass all
activities taking place in the maritime domain—includ-
ing shipping, fishing, energy development, mining, tour-
ism, and dredging.?? As with the other examples, these
authors apply systems thinking, writing that “marine
governance involves interaction between ... institutions
operating at several levels, and ... state actors, market
parties, supranational organizations and civil society.” 2!

While these and other scholars write of maritime
governance in a broad range of contexts, some common
themes emerge. Maritime governance comprises formal
and informal institutions, arrangements, and processes
involved in managing maritime activities. It includes
the public and private sectors, both governmental and
non-governmental actors. It considers interactions and
connections between these many actors, which form
networks of communication and influence across the
maritime domain. And finally, it requires the literal or
figurative crossing of jurisdictional, sectoral, and even
disciplinary boundaries.

An Example: The Arctic
To test how well this view of maritime governance

reflects the real world, consider the Arctic. Thisis a region
characterized by multiple boundaries—between nations,
sea and land, the management of maritime sectors, and
cultures. The five Arctic nations whose coastlines border
the region effectively share in governance of much of
this area through management of their respective territo-
rial seas and exclusive economic zones, not to mention
extended continental shelf claims and interests of other
nations in this region. Multiple overlapping international
legal regimes apply—The United Nations Convention on
the Law of the Sea, marine pollution convention, and
the Polar Code are just a few. The Arctic Council, a non-
regulatory body, serves as an intergovernmental forum
through which member states and other interested par-
ties work cooperatively on regional governance issues.
Indigenous peoples play a critical role through this and
other venues. Meanwhile, conservation groups and other
nongovernmental organizations are showing increasing
interest in the management of Arctic living and non-
living marine resources, and environmental change
is creating new opportunities for industry—shipping,
energy development, fishing, and tourism. As maritime
interests and activities grow in this region, the interac-
tions between all interested parties, jurisdictions, legal
frameworks, state and non-state actors, and sectors will
only expand.

This means management of all or even part of this
region requires applying the broad, systems perspective

Fall2019 PROCEEDINGS 9
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U.S. Coast Guard Senior Chief Petty Officer Mark Petty checks the crane as the crew of the buoy tender USCGC Sequoia (WLB-215) recovers an illegal fish
aggregating device (FAD) located within the Palau exclusive economic zone that presented a hazard to navigation in September 2016. Fishermen use well it
FADs to attract fish to one spot to catch, a practice which is illegal in the Palau EEZ. Coast Guard photo by Chief Petty Officer Sara Mooers

of maritime governance. In the Arctic, we have no choice
but to think and work across boundaries and recognize
interactions between multiple interests. Arguably, the
Arctic Council is, itself, an innovative instrument of
maritime governance insofar as it facilitates voluntary
cooperation across boundaries. Further, engaging in the
Arctic requires us to recognize and partner with both
public and private sector actors and, staying in line with
the Coast Guard’s Arctic Strategy, broadening such part-
nerships. Finally, working in the Arctic requires us to
recognize and manage interactions between actors and
sectors, like the potential effects of an oil spill on living
marine resources or on subsistence fishing which sup-
ports Arctic indigenous communities. The maritime gov-
ernance approach enables us to recognize and embrace
the full complexity of the Arctic region and devise the
innovative governance solutions which may be needed
in this space.

Teaching Maritime Governance at USCGA
The Coast Guard Academy is preparing future officers to
conceptualize and implement such innovative maritime
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governance solutions to modern maritime challenges.
Indeed, the U.S. Coast Guard Academy’s Center for Arctic
Study and Policy (CASP) was formed in 2014 for the pur-
pose of promoting research, broadening partnerships,
and educating future leaders about the complexities of
the Arctic region and promoting innovative solutions to
its maritime challenges.??> Governance responsibilities
and challenges are addressed on a daily basis, not just
by CASP, but throughout all of the Academy’s areas of
study and faculty research.

The government major, in particular, provides an
in-depth look at global stakeholders, civil societies, and
political systems. Government majors study governance
from a domestic perspective, including regulatory pol-
icy through the lens of international engagement and
diplomacy, as well as in the complex context of ensuring
national and homeland security. The concept of mari-
time governance itself is central to a variety of maritime
policy-focused courses that the Academy offers. In fact,
the Academy recently reaffirmed its commitment to
teaching governance by creating a tenure-track position
focused on the subject—a position filled by a co-author



of this article.

Of course, deep exploration of governance concepts is
not limited to government majors. Marine environmental
science majors delve into the intricacies and regulation of
the interaction between humans and our environment.
Operations research and computer analysis majors lever-
age mathematics, statistics, and computer programming
techniques critical to conceptualizing, describing, and
analyzing all manner of complex real-world problems,
including Coast Guard operational and strategic priori-
ties. Management majors learn how to leverage informa-
tion systems, accounting and financial acumen, as well
as organizational behavior and organizational develop-
ment theories to effectively adopt new strategies and
lead positive change across an organization. Engineering
students explore the regulation and standards of marine,
electrical, civil, and mechanical systems, as well as the
governance of resilient ports and their associated infra-
structure. The newly formed cyber systems major will
consider the challenges of governance in and of the
cyber domain.

While each academic major analyzes maritime gover-
nance challenges through its respective lens, the faculty
is committed to continually evaluating and improving
the way we individually, and collectively, stitch those
perspectives together. It is a challenge not at all dissimi-
lar from what the broader Coast Guard faces in integrat-
ing its various authorities, capabilities, and partnerships
to influence the behavior of myriad actors across an
increasingly complex and interconnected maritime
domain.

We are integrating these academic perspectives, in
part, through our recently refreshed core curriculum.
Cadets study domestic governance structures and pro-
cesses, including the role of the Coast Guard therein,
in their American government survey course. They are
formally introduced to the commercial shipping indus-
try and the broader Marine Transportation System in our
Ships and Maritime Systems course. Some cadets choose
to supplement these lessons through a hands-on sum-
mer experience in the Marine Safety Training Program,
which introduces cadets to prevention missions at vari-
ous U.S. ports. In their final year, cadets will also soon
take a global studies course designed to provide greater
appreciation for the international and transnational sys-
tems and legal regimes they will immediately encoun-
ter upon entering the fleet. Beyond these representative
course examples, academic capstone experiences are
becoming increasingly interdisciplinary and naturally
include governance and ethical components.

Toward a Broader, Systems View
of Modern Maritime Governance
As the Coast Guard and its Academy work to strengthen

the future of maritime governance, it is increasingly
important that we adopt a broad, systems view of all that
maritime governance entails. The power of an intention-
ally expansive view is its ability to get scholars, stake-
holders, practitioners and, ultimately, policymakers of all
levels and affiliations, studying and thinking about how
previously stove-piped studies and issues are increas-
ingly interconnected with other disciplines, literatures,
systems, and stakeholders.

This approach is also the hallmark and benefit of sys-
tems thinking. MacArthur Fellowship recipient Donella
Meadows wrote that a system is a “set of things ... inter-
connected in such a way that they produce their own pat-
tern or behavior over time.” 23 Systems are characterized
by a series of elements, interconnections, and a function
or purpose. Feedback loops exist within systems and are
the source of vexing problems. The maritime domain
clearly meets this characterization. Indeed, the maritime
domain is arguably comprised of many nested complex
systems. Consider, for example, global fisheries. The
global fishing industry is a worldwide network compris-
ing interactions between diverse elements including fish,
fishing vessels, and the markets which drive the fisheries
economy. Declining fish stocks, increasing populations,
and a global demand for food security comprise a feed-
back loop which has led to an increase in fishing effort,
particularly IUU fishing, one of the great maritime gov-
ernance challenges of our time. Addressing the global
fisheries crisis is a task beyond any one element of, or
connection within, this system—it requires understand-
ing the bigger picture. This is systems thinking.

The 21st century is offering us a new era of complex
and often transboundary maritime challenges—mari-
time energy transitions, cybersecurity, environmental
change, resource scarcity, an opening Arctic, and more.
To take on these challenges, we encourage the Coast
Guard and all Proceedings readers to embrace their
complexity—to think broadly, and to adopt a systems
approach, to maritime governance. This means thinking
across the maritime sectors of shipping, fishing, energy,
and more. It means working across maritime agencies,
jurisdictions, and boundaries, both horizontally and
vertically, as well as within and beyond the U.S. govern-
ment. It means reaching outside of government to com-
municate and partner with non-governmental actors.
A broad, systems view of maritime governance will
enable us to develop innovative governance solutions
that are scaled to the complexity of these new problems.
It offers us our best chance of success. /&
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The Coast Guard responded to an anhydrous ammonia leak aboard the fishing vessel Ying Fa after it was seized for illegally fishing in U.S. waters. The vessel
claimed a Chinese flag, but became stateless when the Chinese government didn’t recognize them as a Chinese vessel. The Coast Guard was then able to seize

the boat and the six tons of salmon aboard. Coast Guard photo

currently serves as the program chair for the Academy’s government
major and teaches courses in its politics, policy, and law concentration.
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Maritime Governance Frameworks

Ocean Governance Perspectives

The case of the Arctic

by LCDR MEGAN DREWNIAK
Commanding Officer
U.S. Coast Guard Marine Safety Unit Toledo

ith water covering almost three-quarters of
W the Earth’s surface, and well over 80 percent
of all international trade being transported
via our planet’s seas and oceans, shipping activities are
rightly viewed as the backbone of the complex global-
ization phenomenon. It is, therefore, no coincidence that
maritime transport and the issue of freedom of naviga-
tion are considered extremely vital for all “just-in-time
economies,” like those in Europe and the United States.!
It is also a well-known fact that the maritime trans-
port industry is strongly impacted by prevailing envi-
ronmental conditions—weather, currents, etc—and can
be directly affected by the latest developments in the
Arctic. Specifically, the on-going retreat of ice cover is
opening new routes for navigation. This makes explora-
tion/exploitation of natural gas and oil, as well as vari-
ous precious minerals, more feasible in the wider region.
When considering all of

Dimitrios DALAKLIS
Associate Professor, Safety and Security
World Maritime University

approach include one that remains applicable today—the
growing concern over the toll long-distance fishing fleets
have taken on coastal fish stocks. The threat of pollution
and waste from transport ships is another. The hazard
of pollution was, and unfortunately still is, ever present,
threatening coastal cities-communities and all forms of
ocean life.

To add an element of geopolitics to the equation, the
navies of the great maritime powers of that era fiercely
competed to maintain a presence across the globe, above
and below the seas. Considering the oceans were gen-
erating a multitude of claims, counterclaims, and sov-
ereignty disputes, coordinated action was needed to
achieve a more stable order. It also needed to promote
greater use and better management of ocean resources
while generating harmony and goodwill among states
so they would no longer eye each other suspiciously

this, the freedom of the
seas doctrine is an impor-
tant issue to factor in when
examining the topics of
governance and the Arctic
together. This very influen-
tial principle put forth in
the 17th Century essentially
limited national rights and
jurisdiction over the oceans
to a narrow belt of sea sur-
rounding a nation’s coast-
line, reflected today in the
“territorial sea” concept.
The remainder of the seas
was proclaimed to be free
to all and belonging to none.

While this situation
prevailed into the 20th
Century, by mid-century
there was an impetus to
extend national claims
over offshore resources.
Various drivers behind that

/

Coast Guard Cutter Healy crew members make contact with a mariner aboard his 36-foot sailboat trapped in Arctic
ice about 40 miles northeast of Barrow, Alaska, in July 2014. North Slope Borough Search and Rescue alerted Coast
Guard District 17 watchstanders in Juneau that a man sailing from Vancouver, British Columbia, to eastern Canada
via the Northwest Passage, needed assistance after his vessel became trapped in ice. Coast Guard photo

|
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over conflicting claims.?

Legal Boundaries of the Oceans and Airspace
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“legal order for the seas
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The Area

UNCLOS’ extremely
important influence on
the topic of ocean gov-
ernance. Furthermore,
by considering that environmental data recorded dur-
ing the past four decades clearly indicates a continu-
ous decline of Arctic ice cover, it’s reasonable to expect
that human presence and operations will intensify in
the region. These activities will be often associated with
contradicting priorities; the issue of effective Arctic gov-
ernance is clearly standing out.

It is also important to note that according to the lat-
est scientific estimates, the number of navigable days
in that region are expected to follow an upward trend
from around the current 70 days up to 125 in 2050, and
as many as 160 in 2100.3 Therefore, apart from discussing
how certain provisions within UNCLOS relate to recent
developments in the Arctic, the current analysis will also
highlight the recent search and rescue (SAR) agreement,
an important achievement of international cooperation
that comes under the auspices of the Arctic Council.

nm - nautical mile

United Nations Convention on the Law of the Sea

UNCLOS was opened for signature on December 10,
1982, in Montego Bay, Jamaica. This marked the culmi-
nation of more than 14 years of intensive work involving
more than 150 countries representing various legal and
political systems, and the spectrum of socio-economic
development. The convention entered into force in accor-
dance with Article 308 on November 16, 1994, a year after
the date of deposit of the 60th instrument of ratification
or accession. Today, it is the globally recognized sys-
tem dealing with all matters relating to the law of the
sea. In a very simplistic approach, it replaced the four
Geneva Conventions of April 1958, which respectively
concerned the territorial sea and the contiguous zone,
the Continental Shelf, the high seas, fishing, and con-
servation of living resources on the high seas. Unlike
the previous conventions, the new text addresses all the
various aspects—the maritime areas as well as the mari-
time activities and consequences including, for example,
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Maritime Zones according to UNCLOS, The Fletcher School, Tufts University,
Medford, Massachusetts. Courtesy of Tufts University

firmed already exist-
ing marine areas, from
the coast to the open
sea, and from the sur-
face to the seabed or, as in the case of exclusive eco-
nomic zone (EEZ), created them. It is also interesting
to note that the establishment of the EEZ has resulted
in a drastic reduction of the area designated as high
seas. Thus, about 95 percent of the world’s fishing areas
and more than 80 percent of the known underwater oil
reserves have come under the exclusive control of coastal
states.>

It is necessary to highlight that everything from the
UNCLOS baseline—the low-water line along the coast
derived from the state’s coastal charts—to a distance
of not more than 12 nautical miles is considered the
state’s territorial sea. Coastal states have the same sov-
ereign jurisdiction over these waters, at surface, above
and below, as they do internal waters—Ilakes, rivers,
and tidewaters. The vast majority of states have estab-
lished their territorial sea at the 12-nautical-mile limit,
but a handful have established shorter thresholds. Of
particular interest is that, while territorial seas are sub-
ject to the exclusive jurisdiction of the coastal states, the
coastal states’ rights are limited by the passage rights
of other states, including innocent passage through
these waters and transit passage through international
straits.

According to UNCLOS, a coastal state cannot prohibit
or limit this freedom of navigation or overflight, with a
few limited exceptions. It is also necessary to note there
is no right of innocent passage through internal waters,
which is the primary distinction between internal waters
and territorial sea. Finally, states may claim an EEZ that
extends 200 nautical miles from the baseline. In this zone,
a coastal state has the exclusive right to exploit or con-
serve any resources found within the water, on the sea
bed, or in the subsoil. These resources encompass living
resources and non-living resources, like oil and natural
gas. The EEZ establishes rights in relation to resources
and the law enforcement capacity to protect those rights.



Arctic Jurisdictions

The right of coastal states to regulate and exploit areas
of the ocean under their jurisdiction is one of the foun-
dations of UNCLOS. However, these rights need to be
balanced with the freedom of navigation and access
to resources outside state control—the freedom of the
seas. UNCLOS permits coastal states to establish sev-
eral different maritime zones which provide coastal
states different jurisdictional rights. In general, a state
has more rights in zones nearer its coastline than it does
further into the ocean. The main challenges associated
with these zones are how variations in geography affect
where one zone ends and a new zone begins.®

Given the high stakes involved in acquiring exclu-
sive rights to Arctic Continental Shelf resources, coastal
states interested in extending their EEZ face “disagree-
ments” over maritime jurisdiction in the Arctic Ocean
and the possibility of unnecessary friction.”

UNCLOS allows a state to conduct economic activities
for a distance of 200 nautical miles from the baseline, or
the so-called continental margin where it extends beyond
200 nautical miles. With the continuous decline of ice
coverage leading to the opening of the Arctic Ocean, the
potential for access to new resources, including natural
resources and shipping lanes, has increased interest in
who owns what in the Arctic Ocean. It has also brought
up the possibility for a “race of claims” amongst coastal
states looking to claim an extended continental shelf up
to 350 nautical miles from their baselines. By presenting
a timely submission of claims to the Commission on the
Limits of the Continental Shelf (CLCS) and firmly estab-
lishing that the additional area is a natural

conclusions about Russia’s intent, it is important to recall
that UNCLOS granted each coastal state control over an
EEZ that extended only 200 nautical miles off its shore-
line until geological proof indicated they may be entitled
to more. Therefore, the 2015 Russian resubmission sim-
ply updates its original 2001 request. It’s important to
note that the U.S. has not ratified UNCLOS, so it is dif-
ficult to speculate about its future course of action.

Freedom of Navigation in the

Arctic and the SAR Agreement

There are two main routes of interest in the Arctic—the
Northwest Passage (NWP) and the Northern Sea Route
(NSR), both serving as intercontinental maritime con-
nectivity alternatives. The NSR is a well-established
commercial seaway that was used for domestic trans-
portation and played an important economic role for
the Soviet Union around World War I11.1° To date, the
NSR is vitally important because it connects Europe and
Asia north of the Eurasia landmass and offers a very
attractive alternative to the Suez Canal route by reduc-
ing the respective distance approximately 40 percent.
For countries like China, Japan, and South Korea, the
NSR could provide a way of avoiding the extremely busy,
overcrowded Strait of Malacca.

Apart from the Norwegian coastline, the great major-
ity of the NSR—about 90 percent of the route—runs along
the Russian coastline. On December 17, 1932, the Council
of People’s Commission of the USSR legally asserted the
NSR from the Novaya Zemlya archipelago in the Arctic
Ocean, 168° 37'W, to the Bering Strait, 66°N, fell under

prolongation of the state’s land territory,
these claims could ultimately determine a
coastal state’s sovereign right to explore and
exploit natural resources.

In 2009, Norway was the first coastal
state to have its territorial claim in the Arctic
approved by the CLCS. Denmark’s 2014
submission and Russia’s 2015 resubmis-
sion still await review by the CLCS.® While
Canada’s initial partial claim in 2013 for
the Continental Shelf in the Atlantic Ocean
required further mapping, it announced
plans to submit its Arctic Continental Shelf
claim in 2019. This claim is expected to
include the North Pole, overlapping with
both Russian and Danish submissions
that also claim ownership of the planet’s
northernmost point.® Russia’s 2015 resub-
mission is claiming an additional 103,000
square kilometers of seabed near the North
Pole, some of which Denmark and Canada

Arctic Shipping Routes
m— North-West Passage (NWP) v
=== Northern Sea Route (NSR)
=== Transpolar Sea Route (TSR)

Arctic Bridge Route (ABR)

<\

A

already claim to own. Before we jump to

Image courtesy of The Arctic Institute, Center for Circumpolar Security Studies
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Soviet jurisdiction and con-
trol. Today, there are Russian
administrative procedures
in place that require preap-
proval to transit the NSR and
payment of associated escort
fees, operations that can only
be performed by icebreak-
ers under Russian flag. These
requirements to use the NSR
could be viewed as a de-facto restriction of the freedom
of navigation.

On the western edge of the Arctic Ocean, the
NWP runs between Greenland and Newfoundland
in the Atlantic Ocean, and along the northern coast of
Canada and Alaska, ending in the Bering Strait. It links
the Atlantic and Pacific oceans through the Canadian
Arctic Archipelago. Compared to the NSR, the NWP is
extremely underdeveloped, especially around the water-
ways of the Canadian Arctic, and the number of vessels
navigating these waters is significantly lower compared
to the NSR. There are various reasons for this, includ-
ing complex geography—many narrow, shallow corri-
dors—as well as ocean currents, along with drifting ice
packs that block many entrance and exit sites. There are
differing views between Canada and the U.S. regard-
ing the legal regime for that passage. Canada considers
these waters internal, but the U.S. and certain European
countries maintain the high seas status respectively. 112
Designating the maritime zones and boundaries along
these strategic routes in the Arctic for each coastal state
is imperative given the sovereign rights granted by
UNCLOS for internal waters and the territorial sea. This
will be an issue CLCS will need to address.

With shipping activities expected to intensify in the
Arctig, it is important to note that flag states and coastal
states have a duty to render assistance, search and rescue
services, to persons found at sea in danger of being lost
and those in distress, according to Article 98 of UNCLOS.

Coastal States and the CLCS:
Bridging Communications
The Arctic Council clearly stands out as an example of
very promising cooperation in the Arctic. This inter-
esting partnership paradigm was established as an
intergovernmental forum in 1996 with eight member
states—Canada, Denmark, Norway, Russia, and the
United States of America, known as the Arctic Five, plus
Finland, Iceland, and Sweden. Its goal is to facilitate
communication and cooperation among Arctic states,
and with its consensus decision scheme it constitutes a
unique governance model.

The environment, sustainable development, and SAR
operations, among others, feature high in its agenda. In

The Arctic is comprised by the Arctic
Ocean and the territories within the
Arctic Circle belonging to Canada, the
United States, Norway, Denmark, and
Russia, also known as the Arctic Five.

the last few years it has made
some important contributions
through the Agreement on
Cooperation on Aeronautical
and Maritime SAR in the
Arcticaswell as the Agreement
on Cooperation on Marine
Oil Pollution Preparedness
and Response in the Arctic.
These are extremely impor-
tant developments for the enhancement of navigational
safety and strengthening the domain of environmental
protection. While both the U.S. and Canada belong to
the Arctic Five and have certain responsibilities outlined
in the 2011 Arctic SAR Agreement, both countries are
inadequately prepared to respond to growing Arctic
needs with respect to icebreaking asset availability and
response. 3 Therefore, as Arctic icebreaking needs grow,
the current available assets and marine transportation
system of both the U.S. and Canada will increasingly
be unable to meet the growing needs due to lengthy
acquisition and production processes required for new
icebreaking fleets.

Conclusion

From oil and gas, to various precious metals—even
diamonds—the resources of the sea are enormous. The
importance of fish stocks is bringing the issue of food
security into the long list of issues under UNCLOS' influ-
ence. At the time of its adoption, this convention embod-
ied, in one instrument, traditional rules for the uses of
the oceans and, at the same time, introduced new legal
concepts/regimes in order to address specific concerns.
The reality of ocean exploitation grows day by day, as
on-going technological developments are opening new
ways to tap those resources.

On the positive side, UNCLOS is strongly regulating
the exploitation of all these resources, as is the case with
EEZs. A coastal state can exercise its sovereign rights
within its EEZ for research and exploitation purposes,
except in the justified case where its continental shelf
extends beyond that limit." The concept of EEZ has been
described as a “peaceful revolution” in international law
and as the most significant development in the Law of the
Sea, since Hugo Grotius wrote “mare liberum.” With the
establishment of the EEZ, the conflict between Grotius
(mare liberum) and John Selden (mare clausum) seems
to have been won by the latter. Although this is true,
what is most important is that the rational and functional
use of the sea by all its users should prevail in confor-
mity with UNCLOS provisions. This stands true since
the promotion of international co-operation to achieve a
more rational exploitation of the oceans’ wealth is para-
mount for the global community. UNCLOS provides the
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necessary framework to deal
with the spectrum of ocean
governance issues.

Furthermore, among
the rights of coastal states
within their EEZs is the issue
of offshore energy resource
exploration/exploitation,
which has traditionally cre-
ated tensions between neigh-
boring states regarding the
delimitation of that zone.
Therefore, UNCLOS has not
clearly resolved all issues
that relate to energy explo-
ration activities. Maritime
delimitation issues between
adjacent states could be asso-
ciated with a race of claims
that negatively impacts inter-
national relations, as is the
case in the Arctic. Regarding
maritime delimitation issues, UNCLOS is the corner-
stone for setting the basic principles and regulations
in relation to ocean governance. Nevertheless, there is
a very important actor of international affairs that has
not yet proceeded towards signing and/or ratifying
that very influential legal toolbox. Generally speaking,
the United States is the most important non-subscriber
to the UNCLOS, attributable to its strong opposi-
tion to the regime concerning exploitation of natural
resources on the seabed beyond national jurisdictions.

Finally, it is crystal clear that for the time being, mari-
time traffic within the Arctic varies significantly from
year to year, and numerous hindrances persist. There
is also a real concern over whether there are enough ice
breakers available to keep maritime corridors open and
escort vessels throughout the region.

The Russian interest of promoting the use of the NSR
follows the basic principles of geopolitics. Should the so-
called Arctic passages become part of regular maritime
routes in the future, coastal states and their respective
ports would see an upgraded position within the inter-
national trade domain due to considerable time and fuel
savings. Russia requiring a permit and payment for an
obligatory escort by Russian icebreakers to cross the NSR
can be viewed as a de facto limitation on the freedom of
navigation. The argument behind this approach is that
state sovereignty extends over waters where freedom of
navigation applies and therefore transit modes estab-
lished via UNCLOS become null. /&
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The crew of the Coast Guard Cutter Stratton patrols above the Arctic Circle near the Bering Strait in support of
Operation Arctic Shield 2018. Operation Arctic Shield began in 2009 to support Coast Guard response to increased
maritime activity in the Arctic. Coast Guard photo by LT Brian Dykens
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A History of Governance
in the Antarctic Region

by LT SaMUEL KRAKOWER
Congressional Affairs
U.S. Coast Guard

be it land or water, to be sovereign. Everything

seems to be owned by someone, and to that end,
governance is relatively simple. The country which over-
sees its territory, whether by land or sea, has asserted its
control over the domain, and should effectively carry out
the jurisdiction it so requires. It is rare, other than the
obvious metric of the high seas, to note any one place as
a location of sovereign immunity and quite limited in
scope of its governance. As the focus of the world turns
north toward the Arctic and the fight for maritime gov-
ernance there, there is another location on the other side
of the world that shows the opposite.

T he dynamics of today’s world require territory,

With the signing of the Antarctic Treaty in 1959,
the international community mutually agreed that
Antarctica is a peaceful place, devoid of international
discourse, benefiting mankind and its research in the
scientific fields. When discussing Antarctica and its mar-
itime concerns, it is important to note that the treaty in
force states that all waters poleward of 60 degrees south
latitude, the accepted start of the Southern Ocean, are
under the provisions of the treaty. Thus, a substantial
portion of the limits of the treaty relate directly to mari-
time governance within the region. It is rare that a land-
mass so large, with a large body of water also included
in its territory, has been successful in preserving itself

Military Sealift Command chartered ship M/V Ocean Giant arrives at McMurdo Station’s ice pier in Antarctica, as part of Operation Deep Freeze 2018. The ship
was met by members of the Navy Cargo Handling Battalion One who worked to offload 409 pieces of cargo made-up of nearly 7 million pounds of supplies
such as frozen and dry food stores, building materials, vehicles, and electronic equipment and parts. That equates to 80 percent of the materials needed for
the winter over period. Military Sealift Command photo by Sarah Burford
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Above: The Coast Guard Cutter Polar Star breaks ice in McMurdo Sound near
Antarctica on January 10, 2018. The crew of the Seattle-based Polar Star was
on its way to Antarctica in support of Operation Deep Freeze 2018, the U.S.
military’s contribution to the National Science Foundation-managed U.S.
Antarctic Program. Coast Guard photo by Chief Petty Officer Nick Ameen

from exploitation and state governance. So, the question
posed is simple: How did Antarctica successfully avoid
sovereignty claims and become the scientific preserve it
is today?

The governance of Antarctica and its surrounding
waters is relatively new in the span of its history with
human interaction. By the time the Antarctic Treaty
was signed, seven countries—the United Kingdom,
Australia, New Zealand, France, Chile, Argentina, and
Norway—already claimed some portion of Antarctica,
with the United States and Soviet Union attempting to
follow suit. Argentina and Chile’s claims over parts of
Antarctica can be traced back to the Treaty of Tordesillas
in 1494, allowing the then-Spanish Empire full politi-
cal sovereignty over all waters and lands 1,180 nauti-
cal miles west of the Cape Verde Islands.! The Spanish
Empire then owned vast portions of a continent and
its waters the world did not know existed. That claim,
as old as it is, has held as good as any other countries’
claims to Antarctica. The greater majority of territorial
claims came in the 19th and 20th centuries after the con-
tinent was discovered. Great Britain claimed parts of
Antarctica and its surrounding waters as early as 1833.
France followed in 1840, and Norway in 1929. In 1931,
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Left: Battling high winds and frigid temperatures, seismic maintainers from
the Air Force Technical Applications Center, Patrick AFB, Florida, receive fuel
resupply via helicopter from the National Science Foundation at AFTAC's
repeater site at Mt. Newell, Antarctica. The airmen use the fuel to power
the batteries that are the energy source for their seismic data collection
equipment, radios and other communications functions. Air Force photo by
Brian Fox

Great Britain would cede much of its claim to Australia
and New Zealand, adding more countries to the confu-
sion of Antarctic territory. Despite all of the Antarctic
claims by these countries, the claims were truly in name
alone, with just a few temporary buildings and stations,
and no permanent bases across 5.4 million square miles
of land and ice. There was no maritime governance, or
any governance for that matter, over the continent and
its waters.

As the world continued toward the middle of the 20th
Century, claims would continually be attempted and
contested. In 1938, Nazi Germany dispatched an expedi-
tion to dispute Norway’s claims over the continent, and
though they never made a formal claim over the conti-
nent, the action led to other countries further exercising
their claims. During World War II, Argentina and Chile
each established claims for land already claimed by
Great Britain. In response, Great Britain launched a mili-
tary operation to reassert their own claims and establish
a permanent presence in the region.? Friction would con-
tinue to develop post-war between those nations, culmi-
nating with Great Britain unsuccessfully attempting to
bring Argentina and Chile to the International Court of
Justice for arbitration procedures over their claims. The



United States also began to take interest in the region in
1947 with Operation Highjump, establishing a research
base and secretly looking to extend United States sover-
eignty over the largest area of the Antarctic continent.3
Realizing claims were quickly getting out of hand, the
eight countries with vested interest in the continent came
together in an effort to keep further countries from add-
ing to the muddle. These meetings were disrupted in
1950 when the Soviet Union disregarded all claims on
the continent and reserved the right to make its own
claims over Antarctica. With Cold War tensions on the
rise and still no official governance over the continent by
any country, a need to effectively govern the continent
and its waters was needed more than ever.

The saving grace of Antarctica’s current sovereign-
free status can best be attributed to the International
Geophysical Year (IGY), which began July 1, 1957. The
IGY was a collaborative 18-month global effort encour-
aging countries to devote their efforts to improving
science and knowledge of Earth. This included work
in Antarctica, and allowed countries with and without
claims to develop intensive Antarctic studies. In prepara-
tion for the event, 55 science stations were built through-
out the continent, to include the Scott-Amundsen South
Pole Station, the first permanent base at the Pole.# The
cooperation between nations on both sides of the Cold
War lent itself toward a shift in thought regard-

did not interpret its establishment as a renunciation of
claims, but did stop enlargement of claims already made
by nations with territory in Antarctica.” In addition, the
Soviet Union and United States both were given the right
to make future claims, but not for as long as the treaty was
in force, stalling any foreseen attempts to do so. The treaty
is still active to this day, and is signed onto or observed
by 53 parties, with no major disputes since it entered into
force. The Antarctic Treaty is considered an excellent
representation of mankind holding special areas in trust
for the future and protecting them from exploitation.?
Antarctica has been steadily governed under this treaty
to which all member states involved with the continent
adhere.

Over time, the Antarctic Treaty System has produced
further legislation to improve effective governance over
the continent and its waters. Agreements concerning ani-
mal protection rights, to include marine life, have been
added into the Antarctic Treaty System to ensure the pres-
ervation of environmental integrity. The Commission for
the Conservation of Antarctic Marine Living Resources
(CCAMLR) was put together in 1982 specifically for this
reason, largely due to concerns that the overfishing of
krill in the Southern Ocean would drastically reduce
marine life in Antarctica.® Today, the CCAMLR oversees
the vast majority of marine concerns in the Antarctic, and

ing Antarctica—that the continent was more a
tool for science rather than a contest of sover-
eign claims. By October 1959, all countries with
a vested interest in Antarctica, those that had at
least one station on the continent, determined
that the continent required some form of gover-
nance over all member states to ensure it would
be used for further exploration, and kept safe
from political discord.

The signing of the Antarctic Treaty in
December 1959 created the first true governance
over Antarctica. The treaty, signed by 12 coun-
tries with stations and bases on the continent,
put forth that Antarctica was to be used for
peaceful purposes only, and that any measures
of a military nature were prohibited.> As previ-
ously mentioned, it also stated that all waters
poleward of 60 degrees south were under the
provisions of the treaty. The treaty also noted
that the Southern Ocean waters were high seas,
and that the treaty did not affect the rights
of any state under international law within
those waters, an important piece to effectively
cease any disputes over maritime jurisdiction
between nations.® Perhaps the most notable
piece of the treaty was that it ceased the estab-
lishment of claims to the continent. The treaty

offload at the National Science Foundation’s ice pier at McMurdo Station, Antarctica, on
January 31, 2019. The operation is part of Military Sealift Command’s annual resupply
mission in support of Operation Deep Freeze, the Joint Task Force Support for Antarctica
mission to the National Science Foundation-managed U.S. Antarctic Program. Coast
Guard photo by Sarah Burford
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Members of the New York Air National Guard’s 109th Airlift Wing load cargo onto an LC-130, ski equipped aircraft at McMurdo Station, Antarctica, on
December 28, 2018. The 109th Airlift Wing provided aviation support to U.S. Antarctic research mission from October 2018 to February 2019 as part of
Operation Deep Freeze, the U.S. military support of the National Science Foundation-managed U.S. Antarctic Program. Air National Guard photo by Tech Sgt.
Gabriel Enders

has proven achievements. In 2016, CCAMLR successfully
made the Ross Sea a marine park, protecting more than
930,000 square miles of water. Other agreements, includ-
ing prohibiting mineral resource activities, improving
waste management procedures, and combatting marine
pollution have been voted on by member states. All of
the signed amendments and protocols improved pro-
tections of Antarctica’s environment and conservation
efforts.

Perhaps contrary to the current worries in the Arctic,
Antarctica and the Southern Ocean will, for the foresee-
able future, remain a place of peace and international
cooperation. Shipping traffic, living marine resources,
mineral resourcing, and marine pollution are normal
concerns of any country with waters subject to their
jurisdiction. Through the Antarctic Treaty System,
53 countries, each with vested interests in the region,
have stunted their nations’ jurisdiction and territorial
opportunities to preserve the land and surrounding
waters in the name of science and the betterment of man-
kind. While it is unlikely anything of this nature can be
accomplished in any other part of the world, to include
the Arctic, Antarctica is a representation of what can be
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achieved when the international community cooperates
and produces governance on a global scale. /&
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tools by which the Coast Guard implements its

maritime governance initiatives. From onboard
safety to environmental stewardship, regulations can
help ensure the U.S. maritime fleet operates in a safe,
secure, and sustainable manner. As the commandant has
mentioned on several occasions, the Coast Guard views
itself as a “common sense regulator.”!

The Coast Guard’s Regulatory Development Program
has evolved, driven by presidential memorandums, exec-
utive orders (EO), and political and presidential priori-
ties, to develop regulations

T he promulgation of regulations is one of the main

JerFREY HORN

Deputy Chief Economist

U.S. Coast Guard Office of

Standards Evaluation and Development

at the Coast Guard and try to select regulations that
maximize net benefits.

With EOs 13771 and 13777, President Trump requires
agencies to go one step further.? These orders instruct
agencies to tally the costs of new regulations and off-
set their costs by removing existing regulations on the
books. These requirements help ensure that while each
regulation, at the moment it was issued, was evaluated
and changed so as to maximize the net benefits to society
and ensure the overall totality of regulations does not
become too burdensome on each industry. The Coast

in a common sense man-
ner. Since the early 1970s,
the Coast Guard has been
producing economic analy-
ses to evaluate the likely
effects of regulations in line
with the Department of
Transportation’s policy. These
analyses have always been
meant to evaluate whether a
regulation will produce ben-
efits in excess of costs, a basic
common sense principle.
Presidential actions begin-
ning with President Reagan’s
1981 Executive Order 12291
not only required better
and more detailed economic
analyses, they increasingly
embodied a basic tenant of
common sense thinking:
When issuing a new regula-
tion, options with the great-
est net benefits for society
should be chosen.? We have
taken this principle to heart

: - it P \

The towing vessel Bridgett McAllister sits moored at the McAllister Towing Facility in Baltimore on February 4, 2019.
All towing vessels over 26 feet in length are now required to be inspected by the Coast Guard. Bridgett McAllister
is the first vessel in Sector Maryland-National Capital Region'’s history to receive a Subchapter M towing vessel
Certificate of Inspection. Coast Guard photo
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Petty Officer 1st Class Jeffrey Deronde, Chief Petty Officer David Labadie, and Mike Pearson, all marine inspectors at Marine Safety Unit Portland, inspect the
sacrificial anodes attached to the hull of the tug Washington in Portland, Oregon, on March 5, 2019. Marine inspections conducted by the Coast Guard ensures
the integrity of the vessels operating in the area and the safety of the crew members aboard them. Coast Guard photo by Seaman Paige Hause

Guard thoroughly reviews all new regulations with high
quality analyses and attempts to maximize the net ben-
efits of each regulation, while also considering whether
new regulations could reduce the regulatory burden.

The History of Presidentially Required

Economic Analysis of Regulations

Executive requirements for economic analysis of
rulemaking began when the Johnson administration
repurposed the method of cost-benefit analysis used to
review Army Corps of Engineers flood control projects
for regulations.* The Nixon administration then central-
ized the review of regulations through his “Quality of
Life Review” (QLR), although QLR was primarily focused
almost exclusively on environmental regulations. The
QLR program ended with the Ford administration, but
the Carter administration added the ability to review
rules directly within the Office of Management and
Budget (OMB). President Carter also created the Office
of Information and Regulatory Affairs (OIRA) inside the
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OMB for the implementation of the Paperwork Reduction
Act. President Reagan turned OIRA into the center of
presidential review of regulations with EO 12291, which
required all proposed regulations be submitted to OMB
for review.®

EO 12291 was significant for a number of reasons. It
required all rules, no matter the size and scope, to be
reviewed by OIRA. It was also the first EO to require
rules to produce a cost-benefit analysis. Routinely, OIRA
reviewed well over 2,000 rules per year when 5,000 to
6,000 rules were published per year during the Reagan
administration.®

President Clinton issued EO 128667 charting a course
that was more focused than EO 12291 by requiring the
review of only “significant” rules, while deepening the
analysis requirements of rules in general.® President
Clinton’s OIRA also published two guidance docu-
ments, one in 1996 and one in 2000, expanding upon
how agencies could best conduct economic analyses in
fulfillment of EO 12866. The second Bush administration



clarified EO 12866 with the
48-page Circular A-4 issued
September 17, 2003, by
OIRA.? Circular A-4 deep-
ened the economic review
requirements established
by EO 12866 and described
in the two guidance docu-
ments superseded by
Circular A-4.

Indeed, this guid-
ance increased the detail,
depth, and extent of eco-
nomic analysis of federal
rulemakings. At the close
of the Clinton administra-
tion, the average regulatory
analysis was 31,072 words.
By the close of the second
Bush administration the
average word count of a
regulatory analysis more
than tripled to 111,646
words. 1

Taken together EO 12866 and Circular A-4 required
that agencies tabulate all costs and benefits of a poten-
tial regulatory action, consider multiple alternatives,
and select the alternative with a common sense reason
why it was chosen. In practice, most agencies, and the
Coast Guard in particular, tend to search for the regula-
tion with the most benefits and least costs. Economists

Captain Lobachev Evgenii, the skipper of the Energy Atlantic, signs forms
presented by Chief Petty Officer Aaron Harcourt, a Coast Guard inspector,
that release the tanker for entrance into Port Arthur, Texas, in January
2016. The Energy Atlantic is a liquefied gas carrying tanker that carries
U.S.-exported shale natural gas. Coast Guard photo by Petty Officer 3rd Class
Dustin R. Williams

In Pago Pago Harbor, American Samoa, Chief Warrant Officer James Gardner, a senior marine inspector at Coast
Guard Marine Safety Detachment American Samoa, conducts an international oil and air pollution prevention
survey with the captain, chief engineer, and port engineer aboard the commercial fishing vessel, American Triumph,
on February 15, 2018. Coast Guard photo by Petty Officer 2nd Class Tara Molle

estimate the costs and benefits to these alternatives, sub-
tract the costs from the benefits, and select the option
that will improve U.S. welfare the most.

Similarly, President Obama kept both 12866 and
Circular A-4. His chief addition was primarily mana-
gerial, changing the focus and extent of review. He
issued EO 13563 “Improving Regulation and Regulatory
Review” on January 11, 2011, which placed greater focus
on retrospective analysis of existing rules.!! EO 13563
also emphasized maximizing net benefits to the greatest
extent possible, enshrining a long-established common
sense principle.

Despite calling on agencies to retrospectively review
rules, EO 13563 did not call on agencies to conduct
a holistic review of the total economic burden. While
each regulation may, itself, be beneficial, the cumula-
tive effect of all regulations may not have been benefi-
cial. It is against this backdrop that President Trump
issued EO 13771 “Reducing Regulations and Controlling
Regulatory Costs” on January 30, 2017, requiring the
elimination of two existing regulations for every one
added, along with fully offsetting the cost of each new
regulation.'? EO 12866 and Circular A-4 will remain
in effect as noted by the recent OMB memoranda from
February 2, 2017, and April 5, 2017, providing additional
details on the implementation of EO 13771. EO 13771 per-
mits agencies to offset costs by changing interpretive
policies and guidance, as well as regulations in the Code
of Federal Regulations. To that end, the Coast Guard
has begun evaluating how changing policies may also
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LT Sarah VanEenenaam, assistant chief of inspections at Coast Guard Sector Anchorage, conducts a foreign tank vessel inspection on the oil and chemical
tanker Nordisle in Norton Sound, near Nome, Alaska, on June 11, 2018. The Nordisle is homeported in Limassol, Greece. Coast Guard photo by Petty Officer

3rd Class Lauren Dean

result in cost savings and has revised three such poli-
cies, saving the maritime industry more than $31 million
per year.

Upon drafting new regulations, the Coast Guard is
called to both ensure that each regulation has benefits
in excess of its costs and that the sum of the costs of all
our new regulations are not greater than the cost savings
that we attain by removing or amending regulations.
Together, these mandates bring about discretionary
actions by the Coast Guard that only result in regula-
tions that improve U.S. welfare.

Every president for the past 40 years has made eco-
nomic analysis increasingly central to each regulatory
agency’s decision making. More and more frequently,
rules are required, formally and informally, to have
an economic analysis, and the economic analyses have
become more extensive. We undertake such actions to
aid in the development of cost-effective regulations and
ensure they lead to maximum achievable benefits for
society while advancing the Coast Guard’s mission of
marine safety, security, and stewardship.

Benefits of this Economic Review

The core elements of rulemaking, as set out by the
Administrative Procedure Act (APA), are informa-
tion, participation, and accountability.!3 Substantive
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economic analyses across all rules and many guidance
documents the Coast Guard have produced increased
the quality of information, the degree of participation,
and the agency’s accountability.

EO 12866 and Circular A-4 tightened and focused
economic analyses around a coherent structure. This
imposed structure increased the transparency of agency
decision making and made agencies more account-
able. By laying out the logic of the rule, how the rule
will benefit society, and how it was determined the
rulemaking will be beneficial, our regulatory process
becomes more transparent. The Coast Guard becomes
more accountable since the public can challenge the logic
of our analysis through the notice and comment pro-
cess and we are legally required to respond to all such
challenges.

President Trump’s EO 13771 called on agencies to
identify items that could reduce costs imposed on the
maritime industry. The Coast Guard launched multi-
ple inquiries to further this objective. On June 8, 2017,
we published a notice calling for potential deregu-
latory items.!* That notice received 950 comments.
A simultaneous call for comments from all of the divi-
sions within the Coast Guard received 389 comments,
and a request to each of the service’s federal advi-
sory committees for potential deregulatory actions



resulted in 382 recommendations from 11 different
committees.

All of the 1,721 comments were reviewed and, after
eliminating all duplicate comments, 591 potential dereg-
ulatory actions remained. From these, six deregulatory
projects were completed prior to 2019, saving a total of
just under $32 million per year. An additional 27 dereg-
ulatory projects were selected for the 2019 fiscal year.
Table 1 above lists the projects already completed.

Deregulatory Projects

Based on internal review, the Coast Guard
completed six deregulatory projects split evenly
between rules and policies. These projects were
published between mid-2017 and the end of 2018,
and included:

e Equivalency Determination for “Marine
Charts,” “Charts,” or “Maps,” “Publications,”
and Navigation Functions Navigation and
Vessel Inspection Circular 01-16 Change 1

e Removal of Conditions of Entry for Certain
Vessels Arriving to the United States From
Two Port Facilities in Céte d'Ivoire

e Marine Casualty Reporting Property Damage
Thresholds

e |ifejacket Approval Harmonization

¢ Ballast Water Management-Annual
Reporting Requirement

¢ Tanker Automatic Pilot Systems

As another line of inquiry, in September 2018, the
Coast Guard began a contract to retrospectively ana-
lyze the costs and benefits of some of our largest regula-
tory actions over the past two decades. Our hope is that
this analysis can inform whether there are places for
deregulatory actions. Similarly, economists have begun
reviewing the Coast Guard’s regulations one part at a
time to see if they still have benefits justifying their costs
today.

Conclusion

The Coast Guard is a common sense regulatory agency,
meaning we only pursue those regulatory actions in the
best interests of the United States. Per internal Coast
Guard policy and presidential orders, we produce high

quality economic analyses to help us identify regula-
tory actions that best improve the welfare of the United
States.

Recently, due to President Trump’s EOs 13771 and
13777, we are also removing regulations in order to
ensure our regulatory stock has not become overly
burdensome on the U.S. economy or maritime indus-
try. Since 2016, our deregulatory actions have saved the
U.S. economy just under $32 million per year, and we
have another 27 deregulatory actions we believe will
further reduce the regulatory burden leading to a poten-
tial of more than $20 million in estimated annual cost
savings. /i
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Charting a Course for Rulemaking

by DOMINIQUE CHRISTIANSON
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t the U.S. Coast Guard, the rulemaking process
A can be thought of in the context of a sea voyage.

There is the initiation stage of rulemaking—pre-
paring to set sail—which is followed by the period where
the proposed rule is out for notice and comment—out
to sea. Completing the rulemaking, normally with pub-
lication of a final rule—dropping anchor—is the final
step. Similar to challenges a mariner may experience on
a sea voyage, so does the Coast Guard encounter similar
issues in rulemaking. This article provides an overview
of the Coast Guard regulatory process, with a particular
emphasis on informal rulemaking, and the potential pit-
falls that may arise.

Setting Sail

Rulemaking has multiple points of origin. The Coast
Guard rulemaking process begins in a variety of ways
including with an act of Congress requiring or permit-
ting the issuance of regulations to implement specific
statutory requirements. An International Maritime
Organization (IMO) requirement requiring the Coast
Guard to implement treaty provisions through regula-
tions, is also alaunching point for the rulemaking process.
Aside from statutes or treaties that issue requirements
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or recommendations, Coast Guard rulemaking is also
undertaken to accommodate technological advances or
to remove deficiencies in existing regulations.

The legal basis for a rulemaking can be drawn
from many authorities, including statutes,! executive
orders (EO), and rules codified by the Code of Federal
Regulations (CFR).2 The Administrative Procedure Act
of 1946 (APA) is the predominant statute related to the
rulemaking process. At the Coast Guard, the most com-
mon type of APA rulemaking is colloquially referred
to as informal rulemaking, governed by 5 U.S.C.
§ 553.3 Pursuant to the APA, informal
rulemaking requires publication of a
notice of proposed rulemaking (NPRM),
opportunity for public participation in
the rulemaking by submission of writ-
ten comments, and publication of a
final rule and accompanying explana-
tion. In addition to the statutory proce-
dural requirements listed in the APA,
EO 12866 also imposes a set of proce-
dural requirements on rulemaking proj-
ects, including establishing reviews of
most agencies’ rulemaking by the Office
of Management and Budget’s (OMB)
Office of Information and Regulatory
Affairs (OIRA). This means the agency
submits summaries of most rules to
OIRA, which then decides which rules
are significant. However, the Coast
Guard does not publish many signifi-
cant rules.




Rulemaking projects in the Coast Guard are manned
by several crew members, starting with the program
office that sponsors the rulemaking. An office chief,
or proponent, from one of the Coast Guard’s program
offices, such as engineering, initiates the project and a
project team is formed. The team consists of the regu-
lations development manager, tasked with developing
project milestones and keeping the crew aware of those
milestones and the subject matter expert appointed by
the sponsoring office. This is in addition to the project
counsel, economist, environmental analyst, technical
writer, and any other subject matter experts necessary
depending on the project’s complexity.

When the crew is assigned for the rulemaking voy-
age, the team holds an initial kick-off meeting where
they discuss the goals of the project and create a work
plan. Referred to as the Regulatory Project Proposal, the
work plan describes, among other things, the need for
the project, the proposed regulatory policy, preliminary
economic and environmental analyses, and whether
the rule is likely to be considered significant under EO
12866. Additionally, the team must consider alternatives
to regulations, which can include policy, other guidance
documents, or no action at all. If, after considering such
alternatives, rulemaking is still needed, then the work
plan will be routed for clearance through senior leader-
ship and submitted to the Marine Safety and Security
Council (MSSC). Before the project can continue, the
MSSC must clear the work plan for the regulation,
regardless of whether it is considered significant under
EO 12866. After the team has

unified agenda is one method of notifying the public.
However, for notice and comment purposes, public par-
ticipation occurs when other rulemaking documents are
published in the Federal Register. These documents are
typically an NPRM or an Advance Notice of Proposed
Rulemaking (ANPRM). An ANPRM may be appropriate
when the rulemaking requires early public engagement
before drafting proposed regulatory text. ANPRMs are
used in complex regulations which require the input and
engagement of the public to provide crucial information.
If a NPRM is more suitable, the rulemaking team then
drafts the document which provides information on:
* how public input may be provided
e the legal basis for the proposed rule
* abrief statement of the rule’s purpose or the
problem it’s intended to solve
e adiscussion of the rule’s substance and issues
involved
¢ a determination of economic significance
® any previous comments received from prior
notices—comments received from a preceding
ANPRM, for example
In most cases the comment period for the NPRM
should be at least 60 days, per EO 12866, but 33 CFR 1.05-
15 prescribes a comment period of at least 90 days, if pos-
sible. But this period can be shortened if there is a good
reason such as an ANPRM has preceded the NPRM, for
instance. During the comment period, public meetings
may also be held to provide additional written and verbal
feedback to the rulemaking team. Public meetings must

received MSSC approval, the
journey may officially begin.

Underway

The project team has offi-
cially embarked on the regu-
latory journey and will now
receive a docket number and,
if publication is anticipated
within 12 months, gener-
ate an entry in the Unified
Regulatory Agenda, or “uni-
fied agenda,” as it is more
commonly known. Per the
APA, rulemaking projects
typically solicit public com-
ments, unless there is a good
cause or other APA excep-
tion to deviate from notice
and comment rulemaking
procedures. Announcing the
rulemaking project and pro-
viding a description in the
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Coast Guard rulemaking can be likened to a cutter’s deployment. Both journeys can present challenges, but end
with a final rule or a completed mission. Here, Coast Guard Cutter Citrus is seen in 1984 after its conversion to a
medium-endurance cutter. Coast Guard photo
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follow the general guidelines that have been provided
in 33 CFR 1.05-15. While the comment period is open,
the rulemaking team meets, begins drafting responses
to comments, and considers whether changes to the pro-
posed rule may be needed to arrive at the best solution
to the problem. Section 553(c) of the APA requires that
agencies show they “considered relevant matter pre-
sented” in public comments before publishing the final,
effective rule. This is achieved by discussing the com-
ments received and providing responses to those com-
ments individually, or if there are a number of similar
comments, collectively. If the rulemaking project satis-
fies public scrutiny and the policy is not changed sub-
stantially by the comments and Coast Guard responses,
then the final rule can be routed for clearance and, ulti-
mately, publication. However, if public comment exposes
a discrepancy or highlights some policy change that is
necessary, the team may need to go back to the draw-
ing board, so to speak, and issue a supplemental NPRM
(SNPRM). The SNPRM affords the Coast Guard with
another opportunity to solicit public comment on the
revised rule. The procedures for SNPRM publication and
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response are identical to the NPRM stage, with the Coast
Guard responding to public comment on the proposed
rule described in the SNPRM.

Another hurdle a rulemaking project may encoun-
ter is in the clearance process. Before the document is
published in the Federal Register and subject to public
comment, it must be cleared within the Coast Guard,
a sub-cabinet agency, and also by the Department of
Homeland Security and finally, if the rule is significant,
by OMB. Because regulatory projects are coordinated
among several different offices within the Coast Guard,
several different offices will need to clear the document.
Overall, the review and clearance process can take a sig-
nificant amount of time, but is generally no less than
90 days. After the rule is cleared at all these levels, it may
go for publication. It should be noted that these different
levels of clearance must be done for both the NPRM and
the final rule.

Dropping Anchor, Preparing for Future Voyages
After the notice and comment process has been com-
pleted, the project team responds to the public comments
and the final rule is drafted. The final rule then goes
through the clearance process outlined in the previous
section and, after it has been cleared, is submitted for
publication in the Federal Register. When the final rule
is effective and enforceable depends on what the rule
states. Typically, final rules are effective 30 days after the
date of publication—60 days if the rule is significant. The
delay affords the public and the Coast Guard the oppor-
tunity to gradually implement any new requirements.
Additionally, the delay in publication allows regulated
entities to prepare for, or challenge, the rule.

After publication, the team will disband and go on
to different projects. These new projects may be similar
to previous rulemaking projects, or they may have an
entirely new and unique set of challenges. /i
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Endnotes:

L. Predominant statutes that provide legal authority for Coast Guard
rulemakings include 33 U.S.C. 471 (the Rivers and Harbors Appropriations
Act of 1925, as amended); 33 U.S.C. 1231 (the Ports and Waterways Safety Act),
33 U.S.C. 1509 (the Deepwater Port Act) and 46 U.S.C. 3306 (provides the Coast
Guard with regulatory authority)

2. The Coast Guard regulations on rulemaking procedures may be found at 33
CFR subpart 1.05

3- A significant regulatory action is defined in E.O. 12866, paragraph 3(f) as one
that, among other things, has an annual effect on the economy of $100 million
or more, or adversely affects in a material way the economy. The Coast Guard
issued zero significant rules in 2018
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ters involving oil tankers that had far-reaching

implications on maritime governance, especially
for flag-state accountability.! Two cases in particular
shaped the contemporary port state control paradigm
as a counteraction to the perception of impotent flag
states—the groundings of the Argo Merchant south of
Nantucket, Massachusetts, in 1976 and the Amoco Cadiz
off the coast of Brittany, France, in 1978.2 In the case of
the Argo Merchant, the wreck and subsequent spillage
of 7.6 million gallons of fuel oil was largely attributed
to ineffective navigation caused by faulty equipment
and human error. A winter gale exacerbated the situ-
ation. Similarly, the fate of the Amoco Cadiz and resul-
tant record-setting oil spill was

T he 1970s saw a rash of commercial shipping disas-

LCDR CHRISTOPHER M. NICHOLS
Marine Inspections Detachment Singapore
U.S. Coast Guard

state authority. The presumption of flag state authority
is a fundamental and essential aid to the principle of the
Freedom of the Seas, deeply rooted in maritime law and
upheld by international tribunal.# Central to this prem-
ise is the “genuine link,” an inherent function of the flag
state to enhance maritime governance for ships entitled
to fly its flag by ensuring each responsible party meets
its obligations to collectively implement, maintain, and
raise the standards of shipping.5

As the primary U.S.-flag authority, the U.S. Coast
Guard is advancing a cognitive compliance posture
to draw upon the collective knowledge of the chain
of responsibility. This data-informed effort is concen-
trated on the needs, leading trends, and direction of the

traced to a failed steering gear
and substandard technical
condition. The aftermath of
these casualties fueled wide-
spread criticism over the long-
suspected shortcomings of flag
states to effect control, which
had been largely delegated to
third-party organizations.?
Today, when flag states fail
to meet their obligations, port
state control often is the default
proxy in a chain of responsibil-
ity already including the master
and crew, company and man-
agement, insurers, charterers,
third-parties, and the flag state.
Nevertheless, port state control
is not a substitute for the proper
execution of duties by the flag

= o

American President Lines’ Maritime Security Program ship, President Kennedy, departs the Port of Los Angeles-
Long Beach for Yokohama, Japan, carrying U.S. military cargo. Photo courtesy of APL Co. Pte. Ltd.
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U.S.-flag fleet in order to tailor effective and uniform flag
state control. By contrast, the traditional vessel-centric
inspection ideology is singularly oriented and symp-
tom-based. Leveraging the chain of responsibility to
enhance maritime governance will require an expanded
focus and integrated approach. The significance of sys-
temic accountability cannot be overstated and is an
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Sector Honolulu’s CWO Bryan Anderson inspects sea valves on the U.S. flag cruise ship Pride of
America. Photo courtesy of Bill Taylor.

A ship’s flag is symbolic of sovereignty and
national character. The institution of the
flag state is emblematic of the common

responsibility to implement, uphold,
and adhere to the global principles
of safe navigation and environmental
security as enacted through applicable
laws, regulations, and rules.

ongoing effort. This is emphasized in the
Coast Guard’s Final Action Memo (FAM)
on the loss of the U.S. cargo ship SS EI Faro
in 2015 and the 2018 Maritime Commerce
Strategic Outlook.

The “Genuine Link”

The concept of the genuine link as it
applies to ships formally dates to the 1958
Convention on the High Seas:

Ships have the nationality of the State whose
flag they are entitled to fly. There must exist a
genuine link between the State and the ship; in
particular, the State must effectively exercise its
jurisdiction and control in administrative, tech-
nical and social matters over ships flying its flag.
(Article 5(1)).

While reiterating the genuine link provi-
sion, the 1982 United Nations Convention
on the Law of the Sea (UNCLOS) went on
to detail the duties of flag states with regard
to jurisdiction and control. These duties
include the obligation to ensure safety at sea
by undertaking measures regarding con-
struction, equipment, and seaworthiness of
ships as well as manning, labor conditions,
crew training, preventing collisions, survey,
and casualty investigation (Article 94).6

Despite much debate and controversy
over the significance of the genuine link,
neither convention directly addressed pre-
conditions for the purposes of granting
nationality. However, in a 1999 decision, the
International Tribunal for the Law of the Sea
concluded that the purpose of the “genuine
link” provision is “to secure more effective implementa-
tion of the duties of the flag state, and not to establish
criteria by reference to which the validity of the reg-
istration of ships of a flag state may be challenged by
other States.””8 Thus, maintaining the genuine link is the
flag state’s legal and functional obligation to effectively
exercise jurisdiction and control over ships entitled to




fly its flag.

A competent and functional national administration
is central to effective flag state control. For non-com-
missioned U.S.-flag vessels operating internationally
or domestically, and subject to navigational servitude,
the Coast Guard serves as the principal federal agency
responsible for ensuring compliance with relevant rules,
regulations, and international instruments. !0 Distinct
from regional port and coastal state authorities, the
perpetual flag state role reflects decades of overarching
responsibilities vested in the Coast Guard, and prede-
cessor agencies. The reason is that flag state authorities
are traditionally governmental, inherently federal, and
are interrelated such that their responsibilities can be
best accomplished by a single military, multi-mission,
maritime force. 112

Forming the Flag

The origins of flag state control in the United States can
be traced to a series of propulsion boiler explosions that
plagued the steamboat industry from 1816 to 1852. These
events prompted the federal government to enact prece-
dent-setting public welfare regulations over the private
sector in 1838.13 Included in the legislation was a man-
date for U.S. district court judges to license and appoint
hull and boiler inspectors. Over the next century, the
authority for vessel safety was expanded and reassigned,
but remained largely separated from the federal agencies
responsible for defense, maritime law enforcement, and
life-saving services.!* The need to consolidate maritime
functions became evident as the United States entered
World War II and enemy attacks on U.S. ships com-
pelled the need to provide adequate safety measures
to meet the conditions of modern warfare. Under pres-
sure, various federal agencies attempted

carry the food, the guns, the tanks, the planes, and other
implements of war to our fighting forces on battlefields
beyond the seas, must reach their destination safely,” the
eighth commandant of the Coast Guard, said. “Therefore,
the Coast Guard at war is still carrying on its basic job
of protecting the merchant marine of the United States.”

The Coast Guard’s multimission character is defined
by an ability to conduct distinct yet complementary
functions in the maritime domain. The advantages of
these interdependent capabilities are realized through
network efficiencies, which are measured not solely by
the number of lives saved through rescue sorties but by
an array of maritime duties including coordinated efforts
with prevention programs. ¢ Ultimately, success reflects
an integrated approach to providing mariners with safe
and seaworthy ships, proper equipment, training, and
the relevant information to operate in the marine envi-
ronment.

Admiral Waesche promoted this life-saving-through-
prevention ideology during a 1944 congressional hear-
ing, saying “Less dramatic than rescue services, but of
equal or greater importance, are the contributions of the
service to the prevention of disasters and the promo-
tion of safe navigation. It is only natural that the agency
responsible for rescue activities should be concerned
with the prevention of marine casualties.”

Flag-onomics

As it turned out, “protecting the merchant marine” was
not only necessary from a safety perspective, but also
for economic and national security purposes. This asso-
ciation is significant considering that the Coast Guard
must necessarily balance regulatory compliance with
the economics of vessel operations. These factors are not

to respond with well-intentioned, but
conflicting and ill-considered, policies
that resulted in delays and unsafe con-
ditions. Recognizing that a successful
and expeditious prosecution of the war
depended on a safe and efficient mer-
chant marine, President Franklin D.
Roosevelt signed Executive Order 9083
on March 1, 1942. This action transferred
the bulk of flag state authority and
responsibilities to the Coast Guard.!®
Admiral R.R. Waesche’s comments
remain especially relevant, considering
the Coast Guard continues to facilitate
national defense by ensuring military
sealift is safe and secure.

“If America and its Allies are to win
the devastating war now raging over the
surface of the entire globe, the ships that

mariner credentials at the National Maritime Center. Coast Guard photo by LCDR Brett Sprenger

Fall2019 PROCEEDINGS 33



T

———1 ; . MR i
‘:___‘.\.__.\ ..“\’ -

MSU Morgan City’'s CWO Cory Claybrook inspects a Kort nozzle on the 267-ft U.S. flag

Dredge Padre Island. Coast Guard photo by LTJG James Coppola

mutually exclusive and are of the utmost consequence
when reconciling maritime economics and national secu-
rity with the reliability and efficiency of a safe and secure
U.S.-flag fleet. This indelible concept was acknowledged
in the early years following the consolidation of marine
safety functions.

A 1948 U.S. Naval Institute Proceedings article stated,
“In administering the functions of marine inspection, it
is the Coast Guard’s aim to improve standards for mini-
mizing marine accidents and irregularities and, at the
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same time, to effectuate a reasonable balance
between humanitarian and practical factors. In
time of peace, the problem is one of balancing
preventive safety with the factors of shipping
management economy. In time of war, the ful-
crum is shifted to balance marine safety with
the factors of military necessity. At either time,
the Coast Guard serves as a vital link between
the merchant marine and the interests of the
nation. As the nation becomes more and more
dependent upon a merchant marine for its
national welfare and survival, merchant marine
inspection will play a correspondingly signifi-
cant role in the future of the Coast Guard.”

During World War II, U.S. shipyards
launched thousands of ships, crewed by more
than 200,000 U.S. mariners, to provide the stra-
tegic sealift capacity necessary to move troops
and equipment around the globe. 718 Following
the war, globalization and the expansion of
open registries led to the gradual reduction in
the number of commercial U.S. cargo vessels
engaged in international trade. Data from the
U.S. Maritime Administration (MARAD) shows
that over the last 25 years the number of com-
mercial U.S. flagged cargo vessels engaged in
international trade has varied from 183 ships in
1992 to 82 in 2017.Y

Despite this trend, U.S.-flag commercial
vessels transported 63 percent of all military
cargoes moved to Afghanistan and Iraq dur-
ing operations Enduring Freedom and Iraqi
Freedom. An additional 35 percent of the total
cargo was carried on government-owned
vessels crewed by U.S. merchant mariners.
Domestically, waterborne transportation con-
tinues to contribute billions to the U.S. economy
moving approximately 155 million passengers
and nearly $300 billion in goods between U.S.
ports annually, as well as supporting the off-
shore energy and research sectors.?’ This diverse
fleet demographic is comprised of public and
commercial passenger vessels, cargo, tank and
towing vessels, barges, offshore supply vessels,
research vessels, and school ships.

In 2017, the inspected U.S.-flag fleet, including school
ships, totaled 12,189 vessels,. The overall regulated U.S.-
flag fleet also contains a number of “uninspected” ves-
sels, including nearly 58,000 commercial fishing vessels
and more than 5,500 soon-to-be certificated towing
vessels.?!

While “uninspected” U.S. vessels may not be sub-
ject to Coast Guard inspection for certification pursu-
ant to Title 46 U.S.C. Chapter 33, various international



instruments and/or national requirements may govern
operations. For the purposes of flag state jurisdiction, a
“vessel of the United States,” as defined by 46 U.S.C. 116,
is considered U.S.-flag regardless of inspection status.

Having recognized the strategic and economic impor-
tance of U.S. sealift capability, including a qualified mari-
time workforce, the government has enacted a series of
legislative actions and regulatory reforms to bolster the
position of the U.S.-flag fleet through economic incentive
programs and cost-saving initiatives like the Alternate
Compliance Program (ACP). The ACP, in particular,
changed the dynamic of the traditional approach by del-
egating certain Coast Guard vessel inspection responsi-
bilities to authorized classification societies. In doing so,
the Coast Guard sought to realize efficiencies by elimi-
nating duplicative inspections. Since the inception of the
ACP, this system of delegations and related oversight
mechanisms has been extended to other vessel inspec-
tion programs in an effort to efficiently facilitate lawful
domestic and foreign trade.
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MSU Morgan City’s ENS Joseph B. Kolb supervises new construction of a
U.S.-flag tank barge. Coast Guard photo by CDR Jennifer Hnatow

Fundamental Functions

The enduring clause, Article 57, for the delegation of
statutory services from the International Convention
on Safety of Life at Sea, 1914, in all its successive forms,
includes the consequent provision for the flag state to
ultimately guarantee the completeness and efficiency of
the inspection and survey. While leveraging third-par-
ties has led to numerous efficiencies for both the Coast
Guard and the maritime industry, their roles within the
regulatory compliance framework has not been without
challenge or controversy. Over time, multiple marine
boards of investigation have recommended that flag
states be more directly involved in the third-party del-
egation of statutory services for commercial vessels.

Responding to the rec-
ommendations on the 1983
capsizing and sinking
of the SS Marine Electric,
ADM James S. Gracey, 17th
Coast Guard commandant,
concluded that the poor
quality of surveys cannot
be justifiably expanded to
condemn the entire system
of third-party delegation.
Rather, the casualty sup-
ported the need for a more
formalized oversight pro-
gram. Similarly, the Permanent Commission of Enquiry
into Accidents at Sea report on the 1999 loss of the oil
tanker Erika called for flag states who delegate the issu-
ance of international certificates to endow themselves
with the necessary legal and technical means to moni-
tor how the delegations are implemented. Following
the joint investigation into the 2010 explosion, fire and
sinking of the Deepwater Horizon, Commandant RobertJ.
Papp Jr. reckoned that an underlying factor may have
been inadequacies with the guidelines used to govern
the activities of recognized organizations acting on
behalf of flag states.

“The Coast Guard entrusts classification societies
to carry out an extensive list of delegated functions
that impact the safety of U.S. ships,” Commandant Paul
Zunkunft wrote in the FAM related to the 2015 loss of the
SS El Faro, which resulted in 33 deaths.

However, throughout the investigation it became
clear that the classification society “failed to uncover
or otherwise resolve longstanding deficiencies that
adversely affected the safety and seaworthiness of ves-
sels on multiple occasions.” He went on to explain that
“the Coast Guard failed to adequately oversee the third
party in this case, and the investigation revealed that
the Coast Guard has not sustained the proficiency and
policy framework to do so in general. The Coast Guard is

ADM James S. Gracey
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USCGC Polar Star escorts U.S. flag Maritime Security Program cargo ship Ocean Giant
during the annual replenishment of Antarctica’s McMurdo Station. Coast Guard photo by
Chief Petty Officer David Mosley

fully committed to rectifying the shortcomings that led
to these failures.”

In short, the chain of responsibility had been compro-
mised and shoring-up the genuine link would be neces-
sary to reinforce it.

Framing the Flag

In October 2018, the Coast Guard published the Maritime
Commerce Strategic Outlook, delineating three lines of
effort, the first of which is facilitating lawful trade and
travel on secure waterways. Central to this effort is
ensuring vessels are subject to uniform and consistent
standards to support the safe and efficient flow of com-
merce. This requires a unity of effort across the chain
of responsibility, close coordination with partner agen-
cies and third-party organizations, as well as collabora-
tion with industry and external stakeholders to achieve
common goals.

As the lead federal agency charged with the adminis-
tration of flag state functions covered by the International
Maritime Organization’s Instruments Implementation
(IIT) Code and associated international conventions, the
Coast Guard works in partnership with other federal
components to discharge its obligations through an
interagency approach.?? National regulations, policies,
and mutual agreements prescribe the organizational
framework and cooperative arrangements for the vari-
ous agencies comprising the U.S.-flag state. Under this
arrangement certain technical functions have been del-
egated to both civil and non-governmental third-party
organizations. However, regulatory authority has not
been divested. Rather, the flag state authorizes third-
parties to perform certain technical tasks to assess con-
formity and then considers those assessments—surveys,
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audits, certification, and reports—when gaug-
ing regulatory compliance.?3

This blended delegation strategy makes use
of third parties’ mutually dependent global net-
works, like authorized classification societies,
with management systems and impartial Coast
Guard oversight. Programs anchored by inter-
national standards, like the ACP and Maritime
Security Program, permit the Coast Guard
to evaluate and certify U.S. vessels based on
authorized classification societies” reports that
the vessel complies with applicable class rules,
international treaties, agreements, and other
prescribed standards. This hybrid arrangement
allows the Coast Guard to concentrate marine
compliance resources on core flag state duties,
including third-party performance monitoring,
manning/human factors, maritime security,
casualty investigation, and higher risk activi-
ties. A similar framework has been adopted for
domestic compliance programs, like the inspection of
towing vessels—Subchapter M—which requires third-
party organizations to adhere to quality management
standards, and a towing safety management system for
towing vessel operators.

The objective is to leverage third-party expertise and
resources to serve regulatory purposes. The Coast Guard,
is ultimately responsible for regulatory compliance, how-
ever. It must maintain an awareness of the effectiveness
of these programs, the performance of third parties, as
well as company and vessel compliance with applicable
U.S. and international safety, security, and environmen-
tal standards. Regardless of the circumstance, the flag
state must be the last, best arbiter of a vessel’s seaworthi-
ness and navigability. Diligent Coast Guard oversight
ensures third parties perform their duties in accordance
with the terms and conditions of their authorization
agreement. This oversight also provides a means for the
Coast Guard to monitor the performance of plan reviews,
marine equipment type approvals, and vessel surveys
conducted on behalf of the flag state.

To accomplish this, the Coast Guard draws upon
the quality systems of third parties, such as authorized
classification societies—46 CFR 8.230(a)(15)—as well as
safety management systems—33 CFR 96—where appli-
cable, to ensure adequate oversight of safety and envi-
ronmental protection compliance schemes. Corporate
methodology and framework for authorizing, monitor-
ing, and assessing third parties is maintained within
the common structure of the Coast Guard’s Mission
Management System—III Code, Resolution A.1070(28),
Part 1.3, COMDTINST 5200.4. In this sense, the three
constituents bond together to form a mutualistic tri-
party compound with defined, but overlapping and




complementary, roles and responsibilities. This com-
prehensive approach ensures that, by leveraging man-
agement systems, effective corrective action will be
implemented to address non-conformities in the spirit of
continual improvement. Additionally, it supports trend
analysis of performance issues as an isolated event or a
systematic problem requiring intervention.

Flag State Accountability

As the Coast Guard marine inspection approach evolves
through maturing flag state control mechanisms across
the chain of responsibility, the health of the genuine link is
checked by rigorous corporate oversight. Internationally,
flag states are subject to the IMO Member State Audit
Scheme, which provides a comprehensive and objective
assessment of how effectively mandatory IMO instru-
ments are implemented and administered. Nationally,
the Coast Guard is subject to organizational oversight
by multiple federal agencies and congressional commit-
tees providing accountability via frequent engagements
and related direction. For example, Title II of the recently
passed Save Our Seas Act of 2018 contains several pro-
visions for improving maritime safety as a result of the
SS I Faro tragedy:.

Flag’s Focus
In the SS EI Faro FAM, the commandant directed the Coast
Guard to “establish a risk-based and enduring policy
framework that is simpler to execute and enables more
robust oversight of delegated functions.” It is important
to note that developing such an oversight policy does
not simply mean a wholesale increase in the number of
ship inspections or audits. Doing so would induce the
very duplicity and additional regulatory burden that
third-party programs were intended to eliminate, result-
ing in adverse impacts on commerce and strategic sea-
lift capabilities as well as national security. With this
in mind, the Coast Guard chartered a cross-functional
team to implement those actions prescribed in the com-
mandant’s FAM. While initially focused on the ACP, due
to the SS EI Faro’s enrollment, it was further recognized
that any corrective actions must be applied uniformly to
all programs that rely on a similar third-party structure.
In response, the Coast Guard is implementing several
initiatives specifically designed to strengthen the over-
sight and accountability of third parties and encourage
effective implementation of safety management systems
within the U.S.-flag fleet. These initiatives are generally
grouped into four focus areas with the aim of collecting,
analyzing, and using data to focus resources on priority
risk areas in an effort to enhance the quality of flag state
compliance activities. The four focus areas are workforce
and resources, policy and guidance, data and technol-
ogy, and enterprise partnerships.

Tri-Party Compound

Audits, IMO
P/CARs MSAS

/

CG-835V

Flag State
IIl Code

Quality
Case

| Vessel/Company
ISM Code

ACS/RO/TPO
RO Code

Non-Conformity

Key:
P/CARs Preventive/Corrective Action Report
IMO MSAS International Maritime Organization Member State
Audit Scheme
Il Code Implementation of IMO Instruments Code
MMS  Mission Management System
ACS Authorized Classification Society
RO Recognized Organization
TPO Third Party Organization
RO Code Code for Recognized Organizations
QMS Quality Management System
ISM Code International Safety Management Code
SMS Safety Management System
CG-835V Vessel Inspection Requirements Form

Graphic courtesy of LCDR Corydon F. Heard IV

An early action item was to establish the Flag State
Control Division within the Coast Guard’s Office of
Commercial Vessel Compliance (CG-CVC-4) dedicated
to third-party oversight. Commissioned in July 2018,
the Flag State Control Division absorbed and expanded
upon the role of the legacy Liaison Officer of Recognized
and Authorized Classification Societies. Responsible
for monitoring and assessing the entirety of U.S.-flag
performance, CG-CVC-4 maintains the policy, proce-
dures, and guidance to ensure third-parties comply with
IMO and Coast Guard requirements through oversight,
auditing, and monitoring, as defined in the IMO Code
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for Recognized Organizations.
Additionally, CG-CVC-4 provides
liaison direction to all third-parties
acting on behalf of the Coast Guard
in support of any vessel compli-
ance program.

As the nature of maritime gov-
ernance has evolved in response
to incidents such as the Argo
Merchant and Amoco Cadiz, so too
have the duties of the Coast Guard.
However, the obligations of the
flag state remain quintessential.
Advancing these initiatives aligns
with the objectives of the Maritime
Commerce Strategic Outlook to
judiciously leverage the use of
third-party organizations, while
ensuring that continually high per-
formance measures are met by the U.S.-flag fleet and the
third-parties performing delegated functions on behalf
of the Coast Guard. This approach balances the Coast
Guard’s responsibility to effectively exercise jurisdiction
and control over the U.S -flag fleet with the facilitation of
lawful trade, strategic sealift, and national security. But
this cannot be achieved without engaging all stakehold-
ers, public and private. Continually enhancing unity of
effort through the genuine link is the preventive main-
tenance needed to preserve integrity across the chain of
responsibility, both in terms of strength and flexibility.
I/ 4

APL [or any other APL entity name being used in this article] is the
registered trademark of American President Lines, Ltd.
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Endnotes:

1. The flag state or Administration is the Government of the State whose flag the
ship is entitled to fly (SOLAS Reg. 2(b)). For the purposes of this article, flag
state includes nation states, dependent territory registries, and so-called open
registers.

2. Port State Control is the inspection of foreign ships in national ports to
verify that the condition of the ship and its equipment comply with the
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Coast Guard CAPT Jason Neubauer chairs a marine board of investigation into the sinking of the U.S. flag
cargo ship El Faro. Coast Guard photo by Petty Officer 2nd Class Anthony Soto

requirements of international regulations and that the ship is manned and
operated in compliance with the relevant rules.

3. Third-party organizations include recognized organizations and authorized
classification societies.

4. Convention on the High Seas, Article 2; United Nations Convention on the
Law of the Sea, Part VII.

5.IMO Resolution A.1037(27), 22 November 2011, Strategic Plan for the
Organization (for the Six-Year Period 2012 to 2017).

6. The U.N. Law of the Sea Convention entered into force on November 16, 1994,
without accession by the United States.

7. M/V Saiga (NO.2), Saint Vincent and the Grenadines v. Guinea, Merits, Judgment,
ITOLS Case No 2, July 1, 1999.

8. See also Lauritzen v. Larsen, 345 U.S. 571 (73 S.Ct. 921, 97 L.Ed. 1254) 1953.

9 The Coast Guard'’s 11 statutory missions outlined in the Homeland Security
Act of 2002 include: marine safety; search and rescue; marine environmen-
tal protection; ports, waterways, and coastal security; drug interdiction;
alien migration interdiction; living marine resources; other law enforce-
ment; aids to navigation; ice operations; and defense readiness (Reference 6
U.S.C. 468(a).

10. International Instruments include IMO Conventions such as SOLAS,
MARPOL, STCW, COLREG, Load Line, Tonnage, and AFS.

11 The U.S. Coast Guard Strategy for Maritime Safety, Security, and Stewardship.
2007.

12. Coastal State means the Government of the State exercising jurisdiction over
its sovereign maritime zones.

13- An Act to Provide for the Better Security of the Lives of Passengers Aboard
Vessels Propelled in Whole or in Part by Steam (the “1838 Act”).

14. The Coast Guard’s heritage is shaped by five predecessor agencies; the
Revenue Cutter Service, the Life-Saving Service, the Lighthouse Service, the
Bureau of Navigation, and the Steamboat Inspection Service.

15. The Reorganization Plan NO. 3 of 1946 permanently transferred all maritime
safety functions to the Coast Guard.

16. The Coast Guard prevention program aligns efforts to achieve marine safety,
security, and environmental stewardship.

17. The process of transporting government equipment and supplies by sea for
military purposes is often referred to as “sealift.” — GAO-18-478 Maritime
Security.

18. See www.marad.dot.gov/ships-and-shipping/strategic-sealift/

19. See www.transportation.gov/content/state-us-flag-maritime-industry

20-See transportation.house.gov/uploadedfiles/2018-01-18_-_coast_guard_
ssm_final.pdf

2l.See www.dco.uscg.mil/Portals/9/DCO%20Documents/5p/CG-5PC/
CG-CVC/CVC1/AnnualRpt/2017DomesticAnnualReport.pdf and www.
govinfo.gov/content/pkg/FR-2016-06-20/pdf/2016-12857.pd f

22.11I Code, Resolution A.1070(28)

23.33 U.S.C. 1904; 33 U.S.C. 3821; 46 U.S.C. 3103; 46 U.S.C. 3316, 46 U.S.C. 5107;
46 U.S.C. 14103; 47 U.S.C. 360(b)
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“The sea, the great unifier, is man’s only hope. Now, as never before,
the old phrase has a literal meaning: we are all in the same boat.”

aritime governance encompasses the insti-
M tutional framework of rules, processes, and
systems involving jurisdictions at the local,
regional, national, and international levels and their
relationships with maritime industry and stakehold-
ers. Nearly 80 percent of world trade is done through
maritime channels, and as trade and the number of ships
grow, the need for maritime governance also increases.
At the local and regional level, maritime governance
is administered by relevant authorities. At the national
level, it’s up to maritime authorities and flag administra-
tions, but on the global stage, the International Maritime
Organization (IMO) administers mar-

—Jacques Yves Cousteau, Oceanographer

governments to make IMO conventions a part of their
national laws, and ensure compliance with these laws,
including associated regulations and policies, is funda-
mental to maritime governance. While it is important
to understand that effective maritime governance goes
beyond just implementing III Code, one measure of a
nation’s maritime governance is its ability to implement
IMO instruments.

Implementation of IMO Instruments
On January 1, 2016, IMO implemented a mandatory sys-
tem of audits, IMSAS, through the III Code to verify the

itime governance through their mem-
ber states. To illustrate how maritime
governance is executed, it is helpful
to examine the Implementation of
IMO Instruments Code, referred to
as the “Triple I” or III Code, and its
associated IMO Member State Audit
Scheme (IMSAS). The III Code pro-
vides for the assessment of member
states’” implementation of interna-
tional requirements, but each member
state bears the responsibility of ensur-
ing its compliance. The Coast Guard,
as the maritime authority and flag
administration for the United States,
implements a process-based manage-
ment system to accomplish this.
Because maritime trade is inher-
ently international, the manner,
ability, and capacity of collective

CAPT Lee Boone reviews records as a part of the IMO Member State Audit Scheme (IMSAS) for Myanmar
in March 2018. Photo courtesy of Myanmar Ministry of Transport and Communications
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What is ISO 9001?

ISO 9001 specifies requirements for a quality manage-
ment system when an organization:

a) needs to demonstrate its ability to consistently
provide products and services that meet
customer and applicable statutory and regula-
tory requirements, and

b) aims to enhance customer satisfaction through
the effective application of the system,
including processes for improvement of the
system and the assurance of conformity to
customer and applicable statutory and regula-
tory requirements.

All the requirements of I1SO 9001 are generic and are
intended to be applicable to any organization, regard-
less of its type or size, or the products and services it
provides.

Source: www.iso.org/standard/62085.html

degree to which each member state is effectively imple-
menting the mandatory IMO instruments to which it
is signatory. IMSAS helps member states identify those
who perform exceptionally in certain areas and may be
a source from which other member states can learn best
practices, as well as identify
areas where improvement is
needed. IMSAS audits focus on
maritime safety and environ-
mental protection programs and
essential maritime governance
functions, including enactment
of national laws and regula-
tions, as well as execution of
flag, port state, and coastal state
responsibilities. In accordance
with the III Code, governments
should establish a methodology to monitor and assess
the effective implementation and enforcement of these
mandatory instruments. Like the United States, many
flag administrations have implemented an International
Organization for Standardization (ISO) 9001-based qual-
ity management system to meet this requirement, which
should in turn create readily available records and evi-
dence of conformity with the III Code.

Every IMO member state must give force, via its
national laws, regulations, policies, and procedures, to
the mandatory IMO instruments to which it is a signa-
tory. Depending on the legislative and administrative
structure of each IMO member state, this translation of
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The Coast Guard conducts port
state control examinations of
foreign vessels visiting the United
States using a well-defined system
that prioritizes examinations
based on a variety of factors.

IMO regulations into law and regulation can be a pro-
tracted process. Maritime authorities within each nation
must devote time and resources to accomplishing this
task. In many instances, they may be in competition with
other pressing issues before their national governments
and legislative bodies. Although it is arguable that most
maritime administrations can control the priorities of
their national legislative bodies, implementation of the
IMO instruments is a national responsibility and not just
the function of an isolated entity within a government.

A flag state’s responsibilities for ensuring that ships
flying its flag are safe and environmentally compliant,
is the cornerstone of IMO regulations. This is the basic
principle from which all other IMO regulations have
been developed. Having an effective inspection and
survey program, subject to IMO regulations, is essential
and remains the fundamental duty of each IMO mem-
ber state. Even when inspection functions are delegated
to competent third-party organizations, also called
Recognized Organizations, ultimate responsibility for
ensuring IMO compliance is properly verified remains
with the member state. Member state engagement with,
and understanding of, the activities of their third-party
organizations is central to effective implementation of
the IMO instruments, and therefore a focus of IMSAS
audits.

Port state responsibilities include control of vessels
not of the port state’s flag, but which are in the ports
or waters of a member state. IMO instruments allow
them to verify that ships arriv-
ing in their ports and waters
are in compliance. The IMO has
established guidelines for port
state control and IMO audi-
tors verify that member states
are operating their program in
accordance with these guide-
lines. Port state responsibilities
also include activities to prevent
pollution by providing facilities
for accepting and properly dis-
posing of oil, sewage, garbage, and other waste from the
ships that call on their ports.

Coastal state responsibilities include that member
states provide for the safety of ships and persons on or
adjacent to their coastline. This includes search and res-
cue capability, aids to navigation and charting/hydrog-
raphy for the coastal waters of the member state, among
other things. Depending on the geography of the member
state, the need for capability in this area varies greatly.
For the safety of all shipping, it is incumbent of IMO
members to be good stewards of implementing the flag,
port state, and coastal state standards contained in the
IMO mandatory instruments to which they are signatory.



Process-Based Management Systems
Process-based quality management systems have en-
abled organizations around the globe to implement
complex requirements that facilitate commitment from
the top most to the bottom most rung of the organiza-
tional ladder. They address the common disconnects
that plague organizations, like working in silos, the lack
of a feedback loop to management, and the lack of risk
management. Process-based management systems work
on the principle of the Plan-Do-Check-Act cycle. Each
organization using this principle has to put a plan in
place to achieve the mission they have set. At this stage,
risks to the plan are identified and addressed. Once the
plan is agreed upon, the required resources need to be
obtained before the plan can be put into action. As the
plan is implemented, checks are instituted through vari-
ous means, like audits and inspections, to ensure the
plan is progressing. Throughout the process, risks are
monitored and actions taken where the risk levels are
unacceptable. Finally, at the “act” stage, the system is
reviewed and then action taken to re-plan, as necessary,
to enable continual improvement of the system.

The ISO 9001 standard provides organizations with
a framework for implementing a process-based qual-
ity management system. The intent of this standard is
to enable organizations to consistently meet both cus-
tomer and applicable statutory

While many measures are being implemented
nationally and globally to ensure maritime steward-
ship, numerous challenges abound. These include the
increased use of exclusive economic zones, an increase
in environmental standards (i.e. the global sulphur cap
and ballast water management), budgetary constraints,
and global trade growth. Member states cannot be solely
relied upon to police their own waters without a view
to their common maritime connection—global trade.
Hence, another valuable aspect of using the ISO 9001
standard is that it enables the sharing of best practices
across nations and within the various organizations
responsible for enforcement of national policies. This
truly enables IMSAS to fulfill the promise of identify-
ing areas for improvement, sharing best practices, and
taking corrective action to improve international per-
formance.

The U.S. Coast Guard’s

Mission Management System

In 2005, IMO adopted resolutions that provide the
framework to establish the Voluntary Member State
Audit Scheme. This served as the catalyst for the Coast
Guard’s establishment of the Mission Management
System (MMS), an ISO 9001:2015 process-based man-
agement system to ensure effective implementation of

and/or regulatory requirements.
In its 2015 revision, the most cur-
rent, the organization encourages
organizations to periodically

The Plan-Do-Check-Act Cycle

assess the environment within
which they operate and identify
the relevant needs of stakehold-

ers so that risks to the system may FRTY 2 ;

be identified and addressed in a Im"a_"_ves olutions
timely fashion. These inputs also : ;’;’;m”g

allow for better planning. Where o Hunten Resorrcss +  Policy

organizations are looking for con- [+ Capabilities +  Human Resources
sistency in what they do through *  Capabilities

the use of process-based manage- ct

ment systems, they may consider |

ISO 9001 rather than reinventing PQMB Adjudication

the wheel.

Often, organizations fail to
deliver because the risks have not
been assessed, the resources are
inadequate, the leadership com-
mitment is lacking, or there is a
failure to adequately control pro-

\

ata Inputs
+ \ IMSAS Audits
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cesses. Revealed through member

state audits, this holds true in the
implementation of international

instruments. Coast Guard graphic

The U.S. Coast Guard Prevention Quality Management Board reviews and adjudicates relevant data inputs
and then designs and implements corrective actions as appropriate to ensure continual improvement.
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Monitoring quality system audits of Recognized Organizations is one aspect of the U.S.
flag administrations governance responsibilities. Here John Hannon, one of the authors,
observes the annual head office audit of the American Bureau of Shipping conducted by
the British Standards Institute. Coast Guard photo

the IIT Code. In its infancy, MMS documented the core
processes necessary for the implementation of manda-
tory IMO instruments, while initiating an audit regime
to assess field unit operations. In an effort to identify
areas for improvement, the Coast Guard volunteered to
be audited by IMO in 2008.

While the Coast Guard’s implementation of the MMS
has made significant advancements since inception,
there are also significant challenges, most of which stem
from the sheer size and diversity of our nation and its
maritime component. Coast Guard responsibilities in the
vast U.S. marine transportation system cover a network
of 25,000 miles of coastal and inland waters and rivers
connected to the Atlantic, Pacific, and Gulf Coast. These
waters include 361 ports, millions of vessels and users,
the largest exclusive economic zone in the world, more
than 50,000 aids to navigation buoys, and 20,000 bridges
over navigable waterways, which the Coast Guard man-
ages through 37 regional field offices and 12 Vessel
Traffic Service centers. Because the Coast Guard serves
as the flag state, port state, and coastal state administra-
tor, the volume of policies, procedures, and guidance
to govern this maritime realm is enormous. This cre-
ates challenges in communicating and implementing
requirements throughout field offices, as well as receiv-
ing and resolving system nonconformities reported from
field offices spread over a geographically immense area.

MMS balances this challenge by enabling consistency,
efficiency, and continual improvement in the execution
of laws and regulations, including those from interna-
tional instruments to which we are signatory. Internal
oversight of the MMS program is done through periodic
checks and audits of units to assess their conformity to
program requirements in accordance with published
regulations and established policies and directives. The
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data from the system is periodically briefed to
program leadership for visibility, awareness,
and potential corrective action.

As a recent example of MMS continual
improvement, when SS EI Faro sank in October
2015, the Coast Guard recognized that it
needed to improve oversight of its outsourced
processes, including how it provided over-
sight of third-party organizations performing
inspections on its behalf. This provided the
impetus for expanding the implementation of
MMS throughout the Prevention program at
Coast Guard headquarters, and the establish-
ment of the Prevention Quality Management
Board that represents “top management,” in
ISO 9001 parlance.

Coast Guard leadership demonstrated a
commitment to MMS by clearly identifying
and adapting program priorities and goals,
establishing key performance indicators, and using
audit and assessment data to identify and correct sys-
tem nonconformities. Through these investments in
MMS, and continual improvement, the Coast Guard
has significantly enhanced its ability to effectively man-
age and oversee the extremely complex and large-scale
implementation of IMO instruments in the United States.
Going forward, it is hoped that MMS will be completely
integrated with all aspects of maritime governance in
the United States, beyond the implementation of IMO
instruments, and include responsibilities at the national,
regional, and local levels with associated stakeholders
and maritime industry partners. /&
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Combating Networks

The Coast Guard’s role in confronting
threats in the Western Hemisphere

by LCDR PaT McMAHON

Office of Counterterrorism and Defense Operations Policy

U.S. Coast Guard

Hemisphere Strategy as a 10-year framework to con-

front growing threats in this dynamic region. The
strategy provides broad operational guidance through
three strategic priorities—combating networks, securing
borders, and safeguarding commerce. Four years after
implementation, transnational criminal organizations
(TCOs) continue to destabilize the region with unprec-
edented levels of gang violence, political corruption, and
drug trafficking.!

Given the complexity involved with this prob-
lem set, combating networks presents the most diffi-
cult challenge of the three Western
Hemisphere Strategy priorities. The
evolving threat of illicit networks calls
for a whole of government approach,
in which the Coast Guard plays a vital
role. The organization understands
that it cannot combat networks alone,
so it expanded partnerships over the
past four years to increase intelli-
gence-driven operations and unified
efforts. The thrust of these initiatives
is focused on counterdrug operations
in the Western Hemisphere. While
drug interdictions produce valuable
investigations, prosecutions, and
intelligence, future iterations of the
Western Hemisphere Strategy will
call for the Coast Guard to take on a
larger role leading joint, interagency,
and international operations. These
operations will focus less on cocaine
removal and more on addressing the
primary threat—the network itself.

In 2014, the Coast Guard released the Western

What are networks anyway?

Networks entered the Coast Guard
lexicon by way of the Western
Hemisphere Strategy, yet many
struggle with the connection between
combating networks and everyday

instrument of national
power action

Environment.

Smuggling
Networks

Opium Broker/
Local Bazaar,

operations. To comprehend how the Coast Guard com-
bats networks, one must first understand what a net-
work is. At its most fundamental level, a network is a
complex system of components that form an intercon-
nected whole. Networks primarily consist of only two
components—nodes and links. Nodes are typically
people, places, or things, while links are the physical,
functional, or behavioral relationships that connect the
nodes together. Networks can also include cells, subor-
dinate groups of nodes, and links that perform specific
activities, processes, or capabilities within the system.
TCOs represent a network because they contain nodes

Overseas Market
(Europe)

Cash/Loan

Opium Repayment
“Chemists”

Opium Farmer

~ Potential diplomatic, informational, military, and economic
actions to create desired effect.

LEGEND

. node

Network diagram from Joint Publication 2-01.3, Joint Intelligence Preparation of the Operational
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A Coast Guardsman oversees the offload of a pallet containing an estimated 18.5 tons of cocaine from the Coast Guard Cutter James in Port Everglades, Florida,

in November 2018. Seized in international waters in the Eastern Pacific, the drugs have an estimated value of $495 million wholesale. Coast Guard photo by

Petty Officer 3rd Class Brandon Murray

such as illegal drug producers (people), links such as
maritime smuggling vectors (functional relationships),
and cells such as money launderers (specific capabilities).

A cursory look at maritime history shows that TCOs
are not a new phenomenon. Since the age of sail, net-
works facilitated licit and illicit connections through
maritime trade, exploration, and piracy. The major differ-
ence between networks of antiquity and TCOs of today
is the speed, reach, and anonymity that modern tele-
communications and globalization provide for malicious
actors. Moreover, the growth of illicit networks increases
the number of nodes and links that interact with each
other, multiplying the complexity involved with combat-
ing them. The one-dimensional, ocean-going networks
of the revenue cutter period have evolved into multi-
dimensional, all-domain networks that exceed the mod-
ern Coast Guard’s ability to combat them alone. TCOs
operate in the shadows of lawful commerce mechanisms,
employing the same global transportation, communi-
cation, and payment methods to supply international
demand for illegal goods and services. The current esti-
mated value of illicit activities involving illegal drugs,
human trafficking, excised goods, environmental crimes,
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and counterfeiting is $870 billion a year, a $100 billion
increase from four years ago.? While drug trafficking
is currently the most lucrative activity for TCOs at an
estimated value of $320 billion per year, other activities
such as counterfeiting account for $250 billion a year,
helping TCOs diversify their portfolio to hedge against
actions like drug legalization or enforcement crack
downs. Based on this business model, focusing enforce-
ment efforts on one illegal commodity will not dismantle
an entire network that traffics a wide variety of illicit
goods and services.

What threats do illicit networks present?

The main threat posed by illicit networks is the erosion
of the rules-based international order that provides the
foundation for national sovereignty, rule of law, and inter-
national security cooperation. The global order that we
know today began with the Treaty of Westphalia in 1648,
which established the modern state system, granting ter-
ritorial sovereignty and the right of self-determination
to all nations, regardless of their military or economic
strength. The Westphalian system was reinforced by
post-World War II reconstruction efforts, which created




the United Nations and its specialized agencies like the
World Bank, International Maritime Organization, and
Office on Drugs and Crime. These institutions built an
international framework from which countries could col-
laborate and mitigate threats that transcended national
borders. This rules-based international order is not effec-
tive, however, if participating nation states lack the moral
authority and institutional capacity to maintain legiti-
mate governance over their citizens. Herein lies the core
threat of illicit networks: TCOs leverage their economic
might on poorer nations to weaken state legitimacy
through political corruption, government infiltration,
and intimidation of law enforcement. In extreme cases,
TCOs fund public services such as education, health
care, and even trash collection to further degrade public
trust in their country’s ability to fulfill essential needs.
These methods create fragile governments that in turn
become weak links in the international rule-based sys-
tem, and diminish the global community’s effectiveness
at combating transnational threats.

A secondary threat of illicit networks comes from
the convergence of criminal, terrorist, and insurgent
actors who co-op safe havens, black markets, and lines
of communication to meet their respective objectives.
The cost of illegal narcotics and human smuggling was
historically borne by the individuals involved in the
trade themselves, but the emergence of transnational
terrorism makes innocent citizens vulnerable to attack
through porous borders. Smuggling routes—primarily
used by TCOs for trafficking
narcotics and humans—can
also facilitate transnational
delivery of a dirty bomb or a
suicide bomber. This threat
intensifies when one considers
the vast number of commercial
vessels that enter American
ports every day without an
inspection or security board-
ing. While the Department
of Homeland Security (DHS)
employs sound protective
measures by screening con-
tainers in the homeland and
abroad, the scale of maritime
commerce—both legitimate
and illegitimate—requires the
agency to assume a calculated
risk because it cannot screen,
board, or inspect every vessel
calling on U.S. ports. This issue
is compounded by the ability of
illicit networks operating in the
Western Hemisphere to access

the maritime transportation system through fragile
nation states who are unable to employ effective security
measures in their own port facilities. The root enabler
then, is not the illicit products that TCOs traffic, but the
networked capabilities they have in legitimate and ille-
gitimate commerce alike.

Why are networks so hard to combat?
Given the serious threat illicit networks present in the
current operational environment, one might ponder how
TCOs continue successful operations against a global
power like the United States. The answer to this ques-
tion is best explained through the lens of system theory.
System theory suggests that the world is generally com-
prised of two types of systems—structurally complex
systems and interactively complex systems.?
Structurally complex systems consist of many com-
ponents, but are designed to produce orderly, predict-
able outcomes. Engineered equipment—boats, aircraft,
and firearms—represent structurally complex systems
because they contain multiple parts that work in unison
to perform a repeatable function. By contrast, interac-
tively complex systems are less predictable because their
parts act independently, changing and adapting as they
interact with each other over time and space. Weather
is one example of an interactively complex system.
Meteorologists try to model weather patterns, yet seldom
predict it accurately because of the complex interaction
between its components—wind, temperature, humidity,

CAPT Owen Gibbons, commanding officer of Coast Guard Training Center Cape May, New Jersey, congratulates
LT Yacob Tri Raharjo on achieving the top score for his group on the training center’s weapons simulator. As
part of an international training opportunity sponsored by the Coast Guard Training Center in Yorktown,
Virginia, Raharjo, an officer in the Indonesian navy, and his classmates represent 27 different countries as part
of an international training opportunity. Coast Guard photo by Chief Warrant Officer John Edwards
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precipitation, etc. Illicit networks also represent inter-
actively complex systems because their components
exercise free will and freedom of maneuver, making it
extremely difficult to predict future behavior.

One can also think of structurally complex and
interactively complex systems as linear and nonlinear
systems. A linear system produces output that is propor-
tional to input, which forms a straight line when repre-
sented on a graph. Nonlinear systems generate output
not proportional to input and do not form a straight line
when represented on a graph. In other words, linear sys-
tems are relatively predictable while nonlinear systems
are not. The Coast Guard cocaine removal rate illustrates
nonlinearity because it demonstrates a counterintuitive
relationship between the amount of Coast Guard patrol
activity and the quantity of cocaine removed.

For example, in 2013, the Coast Guard increased its
counterdrug patrol hours by approximately 53 percent,
but cocaine removal decreased by about 30 percent from
the year before. In 2016, the Coast Guard experienced
a record-breaking year for cocaine removal despite a
reduction in Cutter and Law Enforcement Detachment
deployment days. These statistics represent the behav-
ior of a nonlinear, interactively complex system because
input—patrol hours—are not proportional to output—
cocaine removal. This means the annual number of drug
interdictions, or the tonnage of drugs removed, is not
predictable based on the number of assets assigned to
the mission. Therefore, the Coast Guard cannot quan-
tify with any certainty what impact counterdrug patrols
will have on interdiction rates, or on illicit networks that
traffic them.

How does the Coast Guard Combat Networks?

The Coast Guard does not combat networks unilaterally
because it lacks the authority, jurisdiction, capability, and
capacity to do so. Counter network operations transcend
the abilities of any agency because no one component
operates in the sea, air, land, space, and cyber domains
with global jurisdiction. The highly dynamic nature of
combating threat networks requires a nation state or
an international coalition to simultaneously employ all
instruments of power across national borders, multiple
functions, and all domains. When the Coast Guard says
its combating networks, what it really means is that it
is targeting individual nodes and links within an inter-
connected system, not an entire network itself. This is
an important point of clarification, because unsynchro-
nized operations that target nodes or links are less effec-
tive than a whole of government approach that applies
diplomatic, information, military, economic, finance,
intelligence, and law enforcement (DIME-FIL) efforts to
attack the network holistically. Uncoordinated actions
create seams and gaps that agile, adaptive networks can
exploit to avoid dismantlement.

The Coast Guard targets specific nodes and links
through direct and indirect methods, with the major-
ity of asset allocation supporting the direct method,
primarily executed through legacy Coast Guard mis-
sions like drug interdiction. Counterdrug operations
are conducted by maritime patrol forces and deployable
specialized forces who deploy off the shores of Central
and South America to patrol for transnational threats at
their source. Joint Interagency Task Force-South leads the
majority of these operations, supported by Coast Guard
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operational forces, and tacti-
cal control. Coast Guard per-
formance summary reports
show the Coast Guard has
not met its fiscal year goal of
removing 11.5-13.9 percent of
cocaine flow since the release
of the Western Hemisphere
Strategy four years ago.’ This
is not surprising given the
nonlinearity of counter drug
operations, but it reinforces
the need for the Coast Guard
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to measure its effectiveness
against TCOs with a metric
that represents its impact on
the entire network, not just
cocaine removal. A removal
rate of less than 12 percent
does not look like success
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Graph courtesy of Coast Guard LCDR Pat McMahon
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Targeted interdictions that
fulfill maritime intelligence
and law enforcement efforts
in a DIME-FIL strategy,
however, provide unique
value to a unified effort.
Cocaine removal alone will
not dismantle a TCO, but
when counterdrug mis-
sions are synchronized
within a whole of govern-
ment operation, drug inter-
diction becomes decisive.

The Coast Guard’s
indirect method of com-
bating networks involves
regional engagement plans
throughout the Western
Hemisphere. These opera-
tions are less asset-inten-
sive, but can have a large
impact when they support
the diplomatic, informa-
tion, and military require-
ments of a country or theater plan. Engagement events
typically involve non-legacy missions like technical
assistance visits, professional exchange programs, and
international summits or symposiums. The impact
of foreign engagement initiatives proves difficult to
quantify because they do not always produce tangible
metrics. Nevertheless, engagement efforts support mari-
time governance by reinforcing the rule-based interna-
tional order that provides security and prosperity in the
Western Hemisphere.

For example, when the Coast Guard transfers a
decommissioned cutter to a foreign country and deploys
a unit to train that nation how to effectively enforce its
fisheries laws, the Coast Guard is improving rule of
law in that country. This improves that country’s legiti-
mate seafood economy and increases government cred-
ibility. When the Coast Guard and other government
agencies have limited engagement with our partner
nations, TCOs fill the void and manipulate national
governments to their advantage through corruption
and intimidation. The world’s premier coast guard has
the potential to serve as a significant countermeasure
against illicit networks who undermine the authority of
governments where they operate. But like every other
military branch or federal agency, annual budgets and
asset capacity severely limit an organization’s foreign
engagement efforts unless it becomes a priority. The
key to any engagement plan is ensuring that its oper-
ations plug into an overarching whole of government
approach. The Coast Guard’s humanitarian, regulatory,

Coast Guard Petty Officer 1st Class Troy King demonstrates a jugular notch pressure point on Seaman Garrett Downey
as part of law enforcement training onboard the Coast Guard Cutter Forward during a 2011 Africa Partnership Station
mission. Coast Guard photo by Petty Officer 2nd Class Annie Elis

and law enforcement credentials grant the service access
to maritime jurisdictions in which the United States
Navy and foreign navies are not welcomed, at least
not in the same capacity. That makes the Coast Guard
a critical asset for engagement plans with maritime
nations who are effectively crippled by the strength of
networked TCOs.

What is the Way Ahead?

Four years into the 10-year Western Hemisphere Strategy
and it is clear the Coast Guard will continue to combat
networks for decades to come. With that said, the service
has established a solid foundation for confronting the
nonlinear, interactively complex threat by modeling its
strategy around one concept: It takes a network to defeat
a network. Retired Army General Stanley McChrystal
in his Foreign Policy article “It Takes a Network,” and his
book Team of Teams, describes the concept as a need for
friendly forces to match the knowledge, speed, precision,
and unity of effort of the threat networks they combat.®
In other words, TCOs operate at a continuous advantage
if friendly forces do not develop nimble networks of their
own. The Coast Guard operationalized this concept over
the past four years by growing a comprehensive set of
networks in the form of joint, interagency, and interna-
tional partnerships ranging from operational joint task
forces to regional and international planning summits.
These friendly networks facilitate information sharing
and mission coordination at an operational tempo bet-
ter suited for combating networks. One good example
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of a successful friendly network is the DHS Homeland
Criminal Organization Target (HOMECORT) process,
which identifies top threat networks, leads national coor-
dination, and executes interagency operations that target
entire networks for maximum impact. Most importantly,
HOMECORT allows participating agencies to record
their efforts with a network-centric metric. In 2017, DHS
reported that the HOMECORT process dismantled 11 of
14 TCOs targeted that year, with the other three cases
still under development.” This type of statistic rewards
DHS components for contributing to department-level
missions that target the entire network, as opposed to
individual nodes or links with little or no impact. Absent
collective metrics, components resort to historic mea-
sures of effectiveness that promote agency relevance, not
its contribution to interagency operations.

While department-level statistic sharing is a positive
development, the Coast Guard has always acknowledged
that maritime operations is a team sport that requires
support from multiple federal agencies, coalition naval
forces, and bi-lateral agreements. With that sense of part-
nership, developed over decades of interagency experi-
ence, the Coast Guard is postured to serve as a champion
of network-centric processes such as HOMECORT. Going
forward, the service could expand its involvement or
develop its own initiatives for developing metrics that
reflect collective impacts on specific networks. The orga-
nization’s current strategy for combating networks fol-
lows a “Team of Teams” approach, but is still executed
upon a legacy counterdrug paradigm that places a pre-
mium on cocaine seizures. A more evolved approach
puts the premium on the number of networks degraded
or dismantled, making drug removal a by-product, not
the priority. The difference between the two approaches
is nuanced, yet important. This type of transition, or
even cultural shift, presents a win-win scenario for the
Coast Guard.

The first win is the assurance that the Coast Guard is
combating networks with the fundamental understand-
ing that nonlinear, interactively complex systems cannot
be dismantled by targeting one node or link. This com-
bined with the fact that TCOs are resilient to everything
but direct and indirect actions that systemically lever-
age all instruments of government power to dismantle
the entire network. The second win from an evolved
approach is that the Coast Guard does not need to expend
finite maritime patrol forces and deployable specialized
resources on counterdrug operations for the singular
purpose of interdicting as much illegal narcotics as pos-
sible. Rather, resource allocations would be based on the
most effective support options for combined, network-
centric operations. In some cases, the best supportability
may incorporate the use of more Coast Guard assets for
indirect mission sets. Either way, Coast Guard resource

48 PROCEEDINGS Fall 2019

assignment should always get after the primary threat—
the network itself—not just one of the many commodi-
ties TCOs smuggle.

Conclusion

Ilicit networks are not new to the maritime domain, but
recent technological advances such as the internet, sat-
ellite communications, and Global Positioning System
have leveled the playing field between global powers
and non-state actors. TCOs have flourished by trafficking
illegal products like cocaine, but the strength of TCOs is
derived from the networks they operate within, not any
one good or service they provide. As a result, the Coast
Guard, as member of a whole of government combined
with a “Team of Teams” effort, must continuously strive
to ensure its operations are explicitly focused on support-
ing efforts that dismantle entire networks, not individual
nodes or links. These evolving mission requirements
present an opportunity for the Coast Guard to assume a
new leadership role that synchronizes joint, interagency,
and international efforts to combat networks in the
Western Hemisphere. It is the only national asset that
encompasses military, federal, and intelligence capabili-
ties. These unique authorities and capabilities enable it
to bridge gaps other military and federal services cannot,
making the Coast Guard uniquely positioned to serve

in a leadership role against TCOs and other networked
threats. /&
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The Role of the Regulator

Supporting ballast water discharge standard compliance

by LT Jacos BALDASSINI
Staff Engineer
U.S. Coast Guard Marine Safety Center

LT James CARTER
Staff Engineer
U.S. Coast Guard Marine Safety Center

Outlook,! the commandant emphasized that facili-

tating lawful trade while protecting the environ-
ment is a priority that allows the Coast Guard to advance
American prosperity.

The fast changing world of ballast water management
provides excellent opportunities to study, in real time,
how regulators shape their efforts to support enforce-
ment authorities in the efficient flow of commerce.

I n the recently issued Maritime Commerce Strategic

Background

Ballast water is necessary for a ship’s stability and needs
to be taken on and/or discharged during cargo opera-
tions. However, it can also carry invasive species and
disease-causing bacteria, like zebra mussels and chol-
era, respectively. The U.S. Fish and Wildlife Service esti-
mates that invasive species cause more than $120 billion
in damages in the United States each year. Ballast water
can be treated to kill those organisms, but a ballast water
management system (BWMS) is challenging to integrate
into shipboard operations. When integrating that sys-
tem affects cargo transfer rates, the resulting delays are
extremely costly and disruptive. That potential impact
makes ballast water management a highly complex issue,
as every aspect has economic, political, and technical
considerations.

The International Maritime Organization (IMO)
adopted the International Convention for the Control and
Management of Ships’ Ballast Water and Sediments, also
known as the Ballast Water Management Convention,
in 2004. The United States is not signatory to the Ballast
Water Management Convention. Instead, it regulates bal-
last water in accordance with regulations published in
2012. The U.S. discharge standard uses the same organ-
ism concentration limits as the IMO convention, but
the U.S. type approval program? differs from the IMO
approval process, so additional testing must be con-
ducted for a system that has been type approved under
the IMO convention to receive U.S. type approval. All

LCDR MARria WIENER
Staff Engineer
U.S. Coast Guard Marine Safety Center

ships discharging ballast water into U.S. waters must use
a U.S. type approved system no later than their particu-
lar mandatory compliance date.

Currently, it is estimated that more than 15,000 vessels
are affected by the United States’ final rule. Installing a
type approved BWMS generally costs between $1 mil-
lion and $2 million. Fortunately, water treatment is a
mature science and many companies already operate
in that space. However, deploying these systems in the
marine environment is not an insignificant problem.
These systems need to be purpose-built for shipboard
operations, so ballast water management requirements
have essentially created a new market.

Coast Guard Roles and Responsibilities
With regard to ballast water management, Coast Guard

An example of a BWMS. Photo courtesy of Cathelco Limited
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responsibilities are spread across several offices, all
sharing the common goal of supporting the larger
water regulation program. The headquarters office of
Operating and Environmental Standards (OES), which
develops standards regulating the maritime industry, is
the program manager for the ballast water regulations,
as well as overseeing the Independent Laboratory (IL)
acceptance program. The Marine Safety Center’s (MSC)
responsibility is the type approval of these systems. The
Office of Commercial Vessel Compliance (CVC), which
develops and maintains policy and standards for the
prevention activities of the Coast Guard, provides guid-
ance to field units responsible for enforcing the water
discharge standard.

To get a system type approved, a manufacturer must
contract an IL to perform testing and complete a type

approval application. Currently, the Coast Guard has
six active organizations for this purpose. After testing is
completed, the IL submits a report with an application
for type approval to the MSC. If the application meets the
regulatory requirements, MSC will issue a type approval
certificate to the manufacturer. The regulations allow
the MSC to approve alternatives to impractical or inap-
plicable requirements when the alternative can be shown
to be equivalent. Such requests are extremely common,
as the testing specification was originally developed as a
scientific protocol, which was later incorporated by refer-
ence when the regulations were written.

To ensure transparency across a large number of
stakeholders, MSC makes BWMS type approval cer-
tificates publically available. Although details of all
current type approval certificates are available on the

Coast Guard Maritime Information

L

Coast Guard Approval Number: 162.060/1/0

BALLAST WATER MANAGEMENT SYSTEM
Filtration/Ultravieclet
Optimarin AS
Sjoveien 34
4315 Sandnes NORWAY

Optimarin OBS/OBS Ex

model.
Capacities:
0BS: Optimarin OMS Manual 105, Rev. 3, Dated 02 Wovember 2016
OBS Ex: Optimarin OMS Manual 204, Rev. 3, Dated 02 November 2016
Operational Limitations:

Salinity: Not Applicable

Temperature: 0 - 55 Degrees C

Hold Time: >3 days

Filter Pressure: >1.5 Bar
UV-Intensity: >600 W/m2

The BWMS must be marked in accordance with 46 CFR 162.060-22.

ballast water management system at all times.

+4% End *++

THIS 1S TO CERTIFY THAT the above named manufacturer has itted 10 the undersi

expiration date hereon unless sooner canceled or suspended by proper authority.

GIVEN UNDER MY HAND THIS 02™ DAY OF
DECEMBER 2016, AT WASHINGTON D.C.

BY DIRECTION OF THE COMMANDANT

U. S. Department of Homeland Security
United States Coast Guard

Certificate of Approbval

Expires:

This is to certify that the above listed BWMS with the listed treatment capacities has been
satisfactorily examined and tested by Independent Lab DNV GL in accordance with the
requirements contained in 46 CFR 162.060. The system shall be installed and operated in
accordance with the manufacturer’s listed Operation, Maintenance, and Safety Manual for each

167/334/500/667/834/1000/1167/1334/1500/1667/1834/2000/2167/2334/2500/2667/2834/3000 m3/h

The BWMS does not meet the requirements of 46 CFR 111.105 and may not be installed in
hazardous locations on a U.S. flag vessel. The CBS Ex model may be installed in hazardous
locations on a foreign flag vessel subject to approval of the foreign administration.

A copy of this Type Approval Certificate shall be carried on board a vessel fitted with the

d satisfactory evidence that the item specified herein complies
with the applicable laws and regulations as outlined on the reverse side of this Centificate, and approval is hereby given. This approval shall be in effect until the

Exchange (CGMIX), copies of every
certificate ever issued are posted on
MSC’s website,? to assist compliance
officers preparing to board a ves-
sel with a system approved under
an older certificate that is no longer
listed on CGMIX. Every applica-
tion received, and every certificate
issued, is announced with a post on
the Maritime Commons* blog. Maritime
Commons is also used to disseminate
any ballast water guidance intended
for all stakeholders.

Each system’s documentation con-
tains the manufacturer’s stated sys-
tem requirements and operational
limitations, which are evaluated as
part of the IL test reports included in
the type approval application. MSC
states major operational limitations
on the type approval certificates to
make it clear to industry, the general
public, and enforcement authori-
ties how compliant operations are
defined for each individual system.
However, MSC does not publicize the
test reports with the type approval
certificates, despite many requests
for this information. Direct com-
munication between shipowner and
manufacturer is the best way to learn
how to integrate a BWMS into a ves-
sel’s operations, and reading reports
written by a third party for the Coast

02 December 2021

DEPT. OF HOMELAND SECURITY, USCG, CGHQ-10030
(REV. 3-03)

Guard is not an adequate substi-
tute. Therefore, the content of type

An example of a Coast Guard type approval certificate. Courtesy of the Marine Safety Center
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approval certificates supports the



Ballast Water Management Method

water program is pushing for-
ward. Coast Guard person-

Il BW Exchange
[[] US Public Water System
[C] BW Treatment
B None Reported

ol
n

BW Discharge (10° m°)

w

Dec 2016
Jan 2017
Feb 2017
Mar 2017
Apr 2017 -
Jun 2017
Jul 2017
Aug 2017
Sep 2017
Oct 2017
Nov 2017 -
Dec 2017
Jan 2018
Feb 2018

May 2017

nel from MSC, OES, and CVC
respond to requests from indus-
try, and attend conferences to
publicize new guidance and
solicit feedback from key stake-
holders. As more vessels install
type-approved BWMSs, pro-
gressively less untreated water
is being discharged as vessels
reach their mandatory compli-
ance dates and field units iden-
tify noncompliant, untreated
discharges. All of this means
the ballast water program is suc-

Mar 2018
Apr 2018
Jun 2018

Jul 2018
Aug 2018

May 2018

Ballast water discharges categorized by treatment method. Courtesy of the Office of Operating and

Environmental Standards

overall health of the program through the information
included and the information omitted.

Operators of ships entering U.S. waters are required to
submit extensive ballast water information. The National
Ballast Information Clearinghouse (NBIC) collects that
data as part of a joint program with OES, so it is available
to the Coast Guard. In 2017, more than 122 million cubic
meters—almost half of the total ballast water discharged
into U.S. waters—was from overseas sources. Ballast
water management compliance is now being enforced by
Coast Guard field units during domestic vessel inspec-
tions and Port State Control examinations. Between 2012
and 2017, the Coast Guard issued nearly 700 vessel defi-
ciencies for ballast-related incidents of noncompliance.
The remedial actions for these deficiencies varied based
on the circumstances, ranging from letters of warning to
civil penalties. Between 2016 and 2018, the Coast Guard
issued 16 letters of warning, 26 notices of violation, and
17 civil penalties for ballast water noncompliance.

As the United States is in the compliance phase of
implementing the regulations, CVC is assisting field
units with questions about how to interpret the regu-
lations. They also answer questions from vessel own-
ers, operators, charters, and other industry personnel.
They are actively educating field units on how to read
ballast water reports and the differences between type-
approved BWMSs and older systems whose use is per-
mitted under the Alternate Management System (AMS)
bridging program. They also provide policy guidance,
such as Policy Letter 18-02,5 which addresses topics such
as contingency measures for vessels with inoperative
systems.

Outcomes
Through the Coast Guard’s unified efforts, the ballast

ceeding in protecting the United
States from the economic, envi-
ronmental, and public health
risks posed by the threat of invasive species and disease-
causing bacteria. The Coast Guard will continue to seek
an end state where all stakeholders confidently operate
in compliance with well-known, uniform, and consis-
tently enforced Coast Guard standards. /&

About the authors:

LT Jacob Baldassini has served in the U.S. Coast Guard for 13 years.
Currently, he is serving in the Marine Safety Center in Washington,
D.C., where he reviews type approval applications submitted by inde-
pendent laboratories on behalf of BWMS manufacturers. He graduated
from the U.S. Coast Guard Academy with a bachelor of science in elec-
trical engineering and operations research. Before joining the Marine
Safety Center, he earned a master of science in electrical engineering
from the University of Washington.

LCDR Maria Wiener has served in the U.S. Coast Guard for 11 years,
and is currently serving in the Marine Safety Center in Washington,
D.C., where she reviews type approval applications submitted by inde-
pendent laboratories on behalf of BWMS manufacturers. She graduated
from the U.S. Merchant Marine Academy with a bachelor of science
in logistics and intermodal transportation. Before joining the Marine
Safety Center, she earned a master of science in industrial engineering
from the University of Wisconsin-Milwaukee.

LT James Carter has served in the U.S. Coast guard for 11 years, and is
currently a mechanical engineer in the machinery branch at the Marine
Safety Center in Washington, D.C., performing plan reviews. He gradu-
ated from the U.S. Coast Guard Academy, with a bachelor of science
in mechanical engineering. Before joining the Marine Safety Center, he
earned a master of science in mechanical engineering from the Univer-
sity of Washington.

Endnotes:

Lmedia.defense.gov/2018/0ct/05/2002049100/-1/-1/1/USCG%20
MARITIME%20COMMERCE%20STRATEGIC%200UTLOOK-RELEASABLE.
PDF

2. Type approval is a specialized certification for critical shipboard equipment.
3. www.dco.uscg.mil/msc/Ballast-Water/ TACs/
4 mariners.coastguard.dodlive.mil/

5 www.dco.uscg.mil/Portals/9/DCO%20Documents/5p/CG-5PC/CG-CVC/
Policy%20Letters/2018/CG-CVC_pol18-02.pdf

Fall2019 PROCEEDINGS 51



National Fisheries

Observer Program

Bridging the gaps between the fishing industry,
fisheries management, and conservation

by LT Henry B. WARD

Office of Maritime Law Enforcement

Living Marine Resources Enforcement Division
U.S. Coast Guard

act was passed with the goal of providing a prin-

cipal governance structure for marine fisheries
in the United States. The Magnuson-Stevens Fishery
Conservation and Management Act (MSA) of 1976
(16 USC 1862) spurred modern fisheries management
and the National Observer Program.

Despite having undergone several revisions since
then, fisheries observers have always been an important
aspect of managing U.S. fisheries. Specifically, Section 303
of the MSA gives fishery management councils authority
to require fisheries observers to be aboard certain fish-
ing vessels to collect data necessary for the conservation
and management of the fisheries. Additionally, Section
403 lays out guidelines for carrying observers and how
they shall be trained. Notably, the MSA states these

L ess than half a century ago, an unprecedented

employees shall be considered federal employees when
on a vessel under contract and, therefore, carry responsi-
bilities under the MSA, Marine Mammal Protection Act
(MMPA), and Endangered Species Act (ESA).
The National Observer Program mission statement is:
... to provide a formalized mechanism for NOAA fisheries
to address observer issues of national importance and to
develop policies and procedures to ensure that NOAA fish-
eries observers and observer programs are fully supported.
The policies must reflect the diverse needs of regional
observer programs while enhancing data quality and
achieving consistency in key areas of national importance.
Currently, there are 891 privately contracted fisher-
ies observers nationwide. These individuals are highly
trained professional biologists with at least a bachelor’s
degree in a natural science. Prior to employment, and
annually thereafter, these

A large pelagic trawl catcher vessel in the North Pacific showing cod-end on deck. Photo courtesy of Henry B. Ward
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employees attended rig-
orous regional training
including regional fish
identification and regula-
tion tests, gear checks/
replacement, and lectures
pertaining to applicable
fisheries management
plans. As of 2018, current
observers totaled an aver-
age of 73,743 annual days
at sea aboard commer-
cial fishing vessels. Not
only are fishery observers
employed aboard vessels
for species identification,
geospatial catch data, and
bycatch data, but shoreside
monitors are employed to
ensure accurate landing




A
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An observer for the West Coast Groundfish Catch Shares program, Sean Sullivan, records catch data and takes weights and measures of bycatch after a haul.

Photo courtesy of Henry B. Ward

data and accountability. The primary function of the
fishery observer is to support research, analysis, and
management activities of fish stock sustainability and
the effectiveness of the regional fisheries management
plans.

Observers are employed by non-government affili-
ated companies to reduce conflict of interest and increase
observer safety. Essentially, this allows the observer to
remain focused on data collection alone while allowing
NOAA Fisheries and the regional fishery management
councils to collect and analyze the data for management
decisions and enforcement actions. While on board a
fishing vessel, the observer is required to collect data
regarding retained catch, discarded bycatch, location,
date, and other species interaction data per haul back
or fishing activity. They may also be required to verify
at-sea flow scales and video monitoring systems aboard
the larger catcher/processor vessels. Shoreside observers

verify landing weights by species, verify scales, and sub-
mit the data to the authoritative management entity. Both
at-sea and shoreside observers are required to upload
their findings to databases maintained by regional
NOAA offices for quality checks and assurance within
three days of fishing trip completion. Additionally, prior
to getting underway, the observer is required to conduct
checks of the vessel’s commercial fishing vessel safety
(CFVS) status. An observer is not allowed to depart for a
trip unless this inspection has been completed, found to
be in compliance, and forwarded to the regional NOAA
office.

In addition to their duties as data collectors, observers
are also required to document and report marine pollu-
tion, ESA, and MMPA violations as well as sightings of
and encounters with marine species of interest or impor-
tance. While the observer takes no enforcement action
on the fishing vessel’s legal and illegal activities, the
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Alaska

Alaska Marine Mammal » Juneau, AK
(operates in years of funding)

North Pacific « Seattle, WA
West Coast Northwest

West Coast Groundfish = Seattle, WA
At-Sea Hake = Seattle, WA

West Coast Southwest
West Coast Regional » Long Beach, CA

O,

Southeast

Pacific Islands
Pacific Islands Fisheries » Honolulu, HI

= American Samoa

U.S. Observer Programs

& Southeast Shrimp Trawl = Galveston, TX
& Gulf of Mexico Reef Fish « Galveston, TX

® Southeast Coastal Gillnet = Panama City, FL
m Shark Bottom Longline « Panama City, FL
@ Atlantic Pelagic Longline = Miami, FL

for Coast Guard fisher-
ies law enforcement. For
example, observer’s pre-
trip inspections mirror
the USCG 4100F Report of
Boarding form for fishing
vessels including, but not
limited to, verification
of CFVS decals, EPIRB!
checks, SOLAS? pack life
raft inspection, and hy-
drostatic release inspec-
tions. This also assists the
marine safety mission of
commercial fishing ves-
sel safety examinations
which include similar in-
spections of these vessels
while they are moored in
homeport. Additionally,
reports and documented
violations of MSA, ESA,
and MMPA could be dis-
seminated to the Coast
Guard via field intelli-

Greater Atlantic

Northeast Fisheries = Woods Hole, MA
At-Sea Monitoring * Woods Hale, MA
Industry Funded Scallop = Woods Hole, MA

. National Observer Program
= Silver Spring, MD

Courtesy of National Oceanic and Atmospheric Administration

data collected and submitted has the potential to cause
NOAA to take enforcement action to include fines, clo-
sures, and/or quota overage induced trip cancellations.

As of late, fisheries observer safety has been at the
forefront of discussions for both the National Observer
Program Advisory Team and Safety and Advisory
Committee. These groups work with program staff to
identify issues of national concern to observers and
observer programs, recommend and establish priorities
for research, and support information collection and pro-
gram implementation. Above all, their aim is to ensure
safe and professional working conditions for observers.
As a federal law enforcement agency, the Coast Guard’s
primary interaction with observers occurs underway
while conducting domestic fisheries enforcement board-
ing of vessels. With that, it is the Coast Guard’s obligation
to assess observer safety while it is in the observer’s best
interest to express any concerns. However, if the viola-
tion is not expressed, or is not deemed severe enough to
remove the observer from the vessel and terminate the
fishing vessel’s voyage, the observer must continue to
live and work with the crew, far out to sea, for the dura-
tion of the trip. It may behoove the observer to keep the
less egregious violations to themselves until they make
it back to port.

With all that the fisheries observers do, there exists
great potential for them to serve as force multipliers
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gence reports to increase
maritime domain aware-
ness and officer safety and awareness. As we increase
information sharing between the observer program and
law enforcement agencies, the potential exists to uncover
and prosecute bad actors aiming to gain a competitive
and monetary advantage over their competition.
Finally, observers, fisherman, and Coast Guardsman
live in the same coastal communities, but little is under-
stood about one another. Observers are in the unique
position to float between the two communities, acting as
a bridge between the fishing industry, its management
and enforcement, and the conservation of fish stocks
which are intrinsically tied to regional economies. /&

Information derived from: MSA, NOAA Fisheries website,
NOAA Office of Science and Technology website, National
Observer Program website, Fisheries Observer field manual.
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Promoting Safety
and Competence
through Remediation

Settlement agreements in Coast Guard
suspension and revocation actions

by CDR CHRISTOPHER JONES
Detachment Chief
Suspension and Revocation
National Center of Expertise

of the Department of Homeland Security to pro-
mote and maintain standards for mariner com-
petence and conduct essential to safety at sea. This is
accomplished, in part, through administering creden-
tials to a group of more than 200,000 U.S. Merchant
Mariners. The Coast Guard exercises this regulatory

T he Coast Guard acts on behalf of the secretary

LT MATHEW SCHIRLE

Senior Investigating Officer
Suspension and Revocation
National Center of Expertise

authority over the population of credentialed mari-
ners during the Merchant Mariner Credential (MMC)
application processes. This process ensures that at least
once every five years each mariner seeking the issu-
ance, renewal, or upgrade of an MMC is evaluated to
ensure professional competence—training, safety, and
suitability for service—and medical fitness to perform

2018 S&R Enforcement Activities by Offense

%

W 46 CFR 5.27 Misconduct (179)
m 46 CFR 5.29 Negligence (48)
® 46 CFR 5.31 Incompetence (2)
46 CFR 5.33 Violation of law/reg (76)
® 46 CFR 5.35 Drug law conviction (17)
B 46 CFR 5.35 Use (254)
M 46 USC 7703(2) Conviction (13)
M 46 USC 7703(3) NDRA (17)
B 46 USC 7703(5) Security Risk (1)

*( ) = Number of cases

Coast Guard image by LT Mathew Schirle
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Docketed S&R Cases

Overall S&R Cases with Complaints Filed to the Docket
Compared to Cases Ending in Settlement, 2014-2018

177

2014 2015 2016 2017

evaluations, conducted years apart
during MMC applications, with
suspension and revocation (S&R)
authority allowing for immediate
response to an incident or offense.
17 S&R authority is not punitive and
may be used to restore compliance
after the holder of an MMC com-
mits an act that threatens vessel
or facility safety. If designated
Coast Guard personnel identify
an offense has been committed, a
2018 complaint may be issued against
a mariner seeking to suspend or

194

revoke his or her current, valid
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Docketed S&R Drug Cases
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MMC.

Unlike the credentialing func-
tions centralized at the NMC, the
S&R process is dispersed through-
out the Coast Guard’s global area of
responsibility (AOR), with over 90
different marine safety field units
authorized to issue complaints
against mariners. It is the respon-
sibility of an authorized Coast
Guard investigating officer (IO)
to initiate an S&R action against
a mariner that either resides in or
2018 has committed an offense within
the IO’s local AOR. However, in
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order to promote national stan-
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172
138
'90 o

2014 2015 2016 2017

dards and ensure actions taken
against mariners are appropri-
ate, the S&R National Center of
Expertise (NCOE), a Coast Guard
Headquarters Detachment co-
located with the NMC, reviews
each complaint prior to issuance.

S&R Background and Unique
Attributes

S&R proceedings may originate
from a variety of Coast Guard
detection activities. Some cases
2018 are referred for S&R action
as the result of Coast Guard

Coast Guard graphs by LT Mathew Schirle

required duties. The National Maritime Center (NMC)
in Martinsburg, West Virginia, is the Coast Guard’s cen-
tralized unit responsible for evaluating the professional
record, suitability, and fitness of mariners and issuing
MMCs to those found qualified.

The Coast Guard supplements these comprehensive
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Marine Casualty Investigations.
For example, an IO may have
obtained evidence during the casualty investigation that
a credentialed mariner violated a law or regulation, or
was negligent in the performance of his or her duties.
Other times S&R actions stem from direct reports to
Coast Guard units regarding mariner drug use, convic-
tions, or incompetence. Regardless of the source, a Coast



Guard IO conducts a personnel action investigation with
the intention of maintaining standards for competence
and conduct essential to the promotion of safety at sea.
If, during the course of the investigation, the report or
referral is corroborated by substantial evidence, then the
IO issues a complaint to the mariner providing notice
through detailed written jurisdictional and factual alle-
gations comprising each identified offense. The com-
plaint also proposes the sanction to be imposed if the
specified offenses are proved. The sanction is expressed
as either revocation, which results in the complete termi-
nation of the MMC, or suspension for a specified period
of time. Once a complaint is issued, a docket for the S&R
proceeding is started at the administrative law judge
(AL]) docketing center, and the matter becomes subject
to oversight by Coast Guard’s chief AL]J. All subsequent
filings by the parties and orders by an assigned ALJ are
added to the docket as a permanent record of the pro-
ceeding.

A mariner receiving an S&R complaint must then
file a response, or “answer,” that either admits or denies
the allegations in the complaint. This response further
allows the mariner to inform the Coast Guard and ALJ
of whether there is a legal excuse or defense against the
allegations, request a hearing, and indicate whether he
or she wishes to discuss settlement. The settle-

authority does not allow for settlement agreements, and
the enforcement outcome is defined by whether a finan-
cial penalty is imposed and, if so, the dollar amount.
While S&R sanctions may indirectly impact the eco-
nomic standing of a mariner by disrupting employment,
the direct focus of a sanction or settlement result is to
restore compliance with professional safety and security
standards.

S&R Settlement Process

If both the mariner and the Coast Guard are able to agree
upon a mutually beneficial compromise to settle the S&R
case, absent further litigation, an ALJ must still review
and approve the written agreement of the parties. In
order to ensure clarity within the settlement document
and facilitate ALJ approval, the S&R NCOE reviews each
proposed settlement, the exception being the standard
settlement for drug use offenses mandated by case law
precedent. Among other requirements, the settlement
must be signed by the parties and contain an admission
of all jurisdictional facts. However, there is no mandate
in law or regulation that the mariner admit to any of
the factual allegations on the complaint. The ability to
move forward into settlement without admitting to spe-
cific facts often helps circumvent minor disagreements

ment of S&R proceedings is specifically autho-
rized within the Code of Federal Regulations. It
is unique among all Coast Guard administrative
authorities, except Class II administrative civil
penalties, as it allows the parties to negotiate a
compromise that tailors a remedial outcome to
the specific safety risk presented. In contrast, the
Coast Guard’s Class I administrative civil penalty

Left: View from Counsel’s Table for the Coast Guard at a search and rescue (S&R) hearing in San Juan, Puerto Rico, on March 21, 2019. Right: Ms. Lineka Quijano,
trial attorney for the S&R National Center of Expertise, and CWO Lanette Jeanes, investigating officer for Sector Corpus Christi, represent the Coast Guard at
an S&R hearing in Galveston, Texas, on April 10, 2019. Coast Guard photos
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LT Jacob Aulner of Sector North Carolina, student, and Mr. Lonnie Eskeli
of Training Center Yorktown, instructor, training on the use of settlement
agreements during search and resuce course in December 2018. Coast
Guard photo

between the parties that would otherwise derail reme-
dial outcomes. For example, a mariner may dispute alle-
gations characterizing the level of his or her distraction
in a negligence case, but would agree to obtain remedial
training in light of operating a vessel that ran aground
without justification.

Ultimately, the AL] must determine whether the
agreement is lawful, fair, and clearly stated. Giving the
mariner sufficient due process, the ALJ considers the
proposed settlement in light of the S&R complaint, appli-
cable U.S. Code, Code of Federal Regulations provisions,
case law precedent, and Coast Guard policy. Based on his
or her review, the ALJ will either approve or reject the
settlement agreement, and may wish to conduct a con-
ference with the parties before making a decision. If the
settlement is approved, then it constitutes the final reso-
lution of the matter. If the settlement is rejected, then the
AL]J generally states the basis for not approving, which
allows the parties to consider whether the agreement can
be modified to secure ALJ approval if resubmitted.

Remedial S&R Settlement Agreements
S&R settlement agreements allow the Coast Guard to
target and remediate specific mariner deficiencies in
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competence and conduct essential to the promotion of
safety at sea. Every case encompasses a unique mari-
ner, and distinct set of facts and circumstances. When
determining appropriate terms for a settlement, IOs con-
sider not only the offense, but also the circumstances
surrounding the offense, as well as the mariner’s prior
disciplinary history—a record of any criminal convic-
tions and Coast Guard enforcement actions that have
reached final agency action within the past 10 years. If,
for example, the complaint alleges a minor act of miscon-
duct, but the mariner has a history of repeating the same
or similar offenses, then the remedial terms of settlement
may appropriately incorporate the requirements neces-
sary to restore the mariner’s compliance in light of his
or her record.

A majority of S&R in the Coast Guard is initiated in
response to drug-related offenses. Historically, mariners
with positive drug tests, drug test refusals, or convic-
tions for violating dangerous drug laws were offered the
same settlement agreement. This standard drug settle-
ment, however, is only mandated by case law when the
mariner is alleged to have used a dangerous drug. While
policy extends its use to offenses involving chemical test
refusals and drug law convictions, the binding legal
precedent does not.

Recently, the S&R NCOE, working in conjunc-
tion with several marine safety field units and the
Office of Investigations and Analysis at Coast Guard
Headquarters, successfully implemented alternative
terms incorporating hair chemical drug testing in settle-
ment of chemical test refusal and drug law conviction
cases. This method earned the approval of several ALJs
after review. The benefit to the Coast Guard has been an
increased period of detection, up to 90 days prior to col-
lection with a hair specimen. By comparison, a standard
Department of Transportation urine test is only able to
detect certain drug metabolites within one to three days.
Additionally, urine drug testing is highly susceptible to
cheating while hair testing is not, as collectors remove a
hair sample directly from the donor as opposed to send-
ing them into private bathrooms. Mariners also benefit
from hair testing because it removes the necessity for
tests to be random and short-notice, a requirement for
urinalysis drug testing. Mariners schedule hair tests at
their own convenience within the pre-established, pre-
scribed period set forth in the settlement agreement. Yet,
despite the predictability, the sequence of hair testing at
two- to three-month intervals over the course of a year
provides the Coast Guard with a virtually unbroken
chain of verification as to whether the mariner has used
dangerous drugs during the settlement period.

S&R settlement agreements allow the Coast Guard
to impose terms that truly address the issue at hand and
provide remediation, not just a period of suspension.



The settlement is reached. Coast Guard photo

Unique and remedial settlement agreement terms are
not only for drug cases. Settlement agreements have
required mariners who have been intentionally decep-
tive to take college-level ethics courses, and uninspected
passenger vessel operators with more than six passen-
gers have had to conduct outreach to fellow operators on
the subjects of regulations and consequences for viola-
tions. An increasingly common settlement outcome for
mariners who were negligent in the operation of their
vessels is the requirement to take Coast Guard approved
bridge resource management and navigation courses
to improve their proficiency with vessel operations. In
return for performing these remedial actions and supply-
ing proof of completion to the Coast Guard, settlement
agreements function to avoid the possible revocation of
an MMC or reduce the period of suspension that might
result as the sanction imposed at an ALJ hearing.
Regardless of the Coast Guard’s motivation to pro-
mote marine safety through negotiating compromise
agreements in S&R cases, entering into a settlement is
voluntary on the part of the mariner. There is always
a right to be heard by an AL]J in response to the issu-
ance of an S&R complaint. However, the S&R outcome
resulting from the ALJ’s order will almost certainly be
limited to a determination of whether the Coast Guard
proved its case. If the case was proved, the question
becomes whether a sanction of revocation, suspension
with or without probation, or admonishment is appro-
priate. At that point, the ability for the mariner to trade

positive actions in return for a reduced sanction will have
passed.

Conclusion

The use of S&R action is extraordinary in its potential
to offer targeted, remedial results when compared to
other Coast Guard administrative authorities, such as
the credential issuance and renewal process or the impo-
sition of most administrative civil penalties. It allows
the Coast Guard to swiftly address potential threats to
marine safety, not by punishing but by correcting indi-
vidual deficiencies. The result promotes a safer, more
competent maritime workforce. It also holds individuals
accountable for their own actions and ensures continued
compliance with the standards required to hold the cre-
dentials with which they have been entrusted. /&
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Enhancing Maritime Governance

The role of private sector compliance providers

by RyaN ALLAIN
Associate
Gallagher Marine Systems

nited States Coast Guard Publication 1 (Pub 1),

l | the doctrine for the U.S. Coast Guard, explains
that the United States is a maritime nation. With

95,000 miles of coastline and dozens of commercial ports
hosting more than 83,000 annual ship visits, it is, and
will always remain, tied to the sea as “the seas link the
nation with world trade and commerce.” As a maritime
nation, the United States must incorporate and leverage
the capabilities of the private sector to ensure an effec-
tive regime of maritime governance. Pub 1 also explains
that “building effective maritime governance requires
engagement beyond navies and coast guards ... that com-
mitment from [the] private sector is required as well.”
In the realm of maritime environmental emergency
response and response to vessel casualties, many people
may not be familiar with one type of private sector back-
ing the Coast Guard relies upon day-in and day-out—that
of qualified individual (QI) service providers. QI service
providers act as a single point of contact on behalf of a
vessel’'s owner/operator if that vessel experiences an oil
spill, collision, grounding, fire, or other casualty while

THOMAS WIKER
Vice President of Operations
Gallagher Marine Systems

operating in the United States. The QI, with full decision-
making and spending authority on behalf of the ship
owner, ensures a smooth flow of communication with
federal agencies—especially the Coast Guard.

The role can be traced back to one of the most sig-
nificant environmental disasters in the United States,
the Exxon Valdez oil spill. In 1990, Congress passed the
Oil Pollution Act (OPA 90) as a result of the Exxon Valdez
oil spill in Alaska. This single piece of legislation signifi-
cantly expanded the Coast Guard’s maritime governance
over the protection of the marine environment. At its
legislative core, OPA 90 requires that the owner or opera-
tor of a vessel must appoint a qualified individual who is
familiar with the vessel’s response plan and can activate
the plan in case of a vessel emergency. However, over
the past two decades, the role of the QI and the capabili-
ties provided by the QI have greatly expanded. In this
time, the QI service providers have developed extensive
expertise which the Coast Guard has relied upon during
some significant pollution responses. In other areas, QI
service providers have acted as behind-the-scene force

P,E?-

The Exxon Valdez remains in place after running aground on Bligh Reef in Prince William Sound, Alaska, in March 1989. The grounded tanker spilled 11 million
gallons of crude oil—the largest oil spill in U.S. history, at that time. Coast Guard photo
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multipliers for the Coast Guard. In both instances, the
QI service providers have supported the Coast Guard
with additional capability, enhancing and augmenting
resources, and furthering the maritime governance goals
of ensuring the safe and efficient mitigation of a casualty.

Whatis a QI?
Qualified individuals are U.S.-based individuals
required by OPA 90 to be available 24 hours a day, seven
days a week to coordinate a response to an oil spill from
a vessel, facility, or pipeline, or summon resources to
address environmental threats. The QI’s job is to make
rapid notifications to federal, state, and local authori-
ties and, when necessary, obligate funding to respond,
engage, and coordinate with the appropriate response
resources—oil spill response organizations or salvage
and marine fire-fighting resource providers. An effective
response to an emergency in a sector is contingent on
the QI efficiently mobilizing, managing, and directing
response resources, as well as coordinating and cooper-
ating with the local Coast Guard sector and other stake-
holders. The QI must bridge communications between
the Coast Guard and the vessel owner/operator to ensure
an adequate and effective response.

It is paramount to understand the QI’s role and note
they are the only entity with the authority to fulfill these
responsibilities on behalf of the responsible party. In
this way, they are essential to the effectiveness of the
response and to the Coast Guard’s capability to keep
ports operating and maintain a smooth flow of com-
merce—the important underlying tenant of effective
maritime governance. During an actual spill, the QI ser-
vice provider will represent the responsible
party in the spill response organization cre-
ated by the local Coast Guard sector.

In addition to the designation of the QI in
aresponse plan, OPA 90 requires that a ves-
sel’s response plan designates an incident
or spill management team (IMT). QI ser-
vice providers typically staff the IMT with
personnel who have previous government
experience—former United States Coast
Guard (USCG) members, National Oceanic
and Atmospheric Administration staff, or
those who have formerly worked with state
response agencies. Previous government
experience is an important element for IMT
members, considering they often work side
by side with their government colleagues in
a unified command or incident command
system setting. Familiarity with policies
and procedures of the government response
agencies provides critical knowledge from
the private sector to enhance the response

|

efforts. This concept of involving the private sector in the
response organization to ensure an integrated response
coordination structure was one of the key tasks in devel-
oping the National Response Plan (NRP) in 2008. The
depth and experience of QI/IMT human resources can
help Coast Guard first responders improve response
efficiencies. The NRP recognizes that the majority of
resources, including people and critical infrastructure,
lies within the private sector and an effective response
is dependent upon all available resources being brought
to bear on a disaster, while minimizing the impact to
critical infrastructure. Only through the cooperation and
support from the private sector—through effective mari-
time governance—can this key task be realized.

At the individual port or Coast Guard sector level,
close partnerships with stakeholders, established
through harbor safety and security committees, provide
invaluable assistance to the local captain of the port. In
addition, area committees aid in developing contingency
plans for port-wide emergencies that fulfill the more tacti-
cal goals of the NRP. The interactions that occur between
the Coast Guard and the private industry stakeholders
that make up these committees help ensure the develop-
ment of policies that create an effective response to port
contingencies, lead to the best use of port resources, and
provide an opportunity for input from all stakeholders.
The QI compliance service providers often attend these
meetings to provide input on behalf of their clients, shar-
ing valuable information that augments safety and secu-
rity committee understanding of port challenges. Often,
the QI's expertise developed through previous oil spill
responses—Ilocally and nationally—further inform an

Coast Guard CAPT J.J. Plunkett, commanding officer of U.S. Coast Guard Marine Safety Unit
Port Arthur, and Jason Maddox, the environmental unit leader with Gallagher Marine Systems
Inc., discuss information at the Port Arthur oil spill unified command, in January 2010. The
unified command consisted of different agencies working together during the Port Arthur oil
spill response. Coast Guard photo by Petty Officer 3rd Class Casey J. Ranel
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Response personnel sample transformer oil aboard the BBC Arizona in Valdez, Alaska, in June
2013. Preliminary tests indicated no presence of polychlorinated biphenlys, also referred to as
PCBs, a hazardous substance sometimes associated with transformer oil. Coast Guard photo

area committee’s contingency plan, enhancing preven-
tion and mitigation activities when responding to ves-
sel emergencies. Captains of the port value this private
sector participation because it lays the ground work for
the critical requirements necessary to mount an effective
response and ensure maritime governance—familiarity,
trust, and knowledge—during often stressful situations.

Expanding Services

In several instances, QI firms have expanded their
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capabilities and, in several areas, act as
behind the scene force multipliers to the
Coast Guard. At Gallagher Marine Systems,
LLC (GMS), for instance, the firm’s clients
are provided with an arrivals checklist to
assist their vessels in preparing for U.S.
arrivals. This checklist provides com-
prehensive information regarding Coast
Guard, EPA, and U.S. state requirements
with which the vessel operator must com-
ply. In many cases, a vessel master is able
to avoid potential violations or infrac-
tions by reviewing the checklist prior to
their vessel’s U.S. arrival, therefore, ensur-
ing compliance with a host of sometimes
complex and confusing requirements. In
some cases, vessel operators opt for a pre-
inspection where an experienced surveyor,
former ship master, or Coast Guard port
state control officer, carries out a detailed
review of the ships preparedness for U.S.
arrival. These pre-inspections include a
comprehensive review of a client’s ves-
sels for compliance with Coast Guard port
state control (PSC) requirements, and occa-
sionally include an in-depth inspection to
ensure vessel compliance with strict inter-
national and U.S. environmental regula-
tions. Over the years, compliance service
providers have developed specialized
training programs to ensure vessel crews
meet Coast Guard and EPA requirements
for managing ballast water discharges and
oil spill response. Since the establishment
of the Coast Guard’s PSC program, the
trend of vessels detained for safety reasons
has declined. In the 2017 USCG PSC annual
report, Rear Admiral John P. Nadeau, for-
mer assistant commandant for Prevention
Policy, points out that compliance with
international conventions and the safety of
shipping has increased dramatically in the
last two decades. The Coast Guard’s strin-
gent enforcement of PSC requirements—
along with shipping company implementation of safety
management systems—deserves credit for the improved
vessel compliance. Some credit is also due to the com-
pliance service providers who offer their clients expert
advice and training to ensure they are operating at the
Coast Guard'’s high standards. Through this system of
maritime governance, the Coast Guard has fostered a
regime of private sector support for vessel operators that
has contributed to the safety of vessel and port opera-
tions across the United States.



Training and Partnerships

In addition to the core mission
of the private-sector QI firms
providing emergency response
capabilities and additional
expertise in PSC compliance,
QI compliance service provid-
ers regularly train in incident
command post settings dur-
ing large-scale exercises with
Coast Guard, state, and local
entities, along with oil spill
response organizations and
salvage and marine fire-fight-
ing providers. This joint train-
ing greatly enhances mutual
understanding of each entity’s
capabilities and builds famil-
iarity with regional response
protocols.

Furthermore, when deliv-
ered to area committee meet-
ings, regional response teams,
the USCG On-Scene Coordinator
Crisis Management Course,
and similar settings, Gallagher
Marine Systems’ presentations
about the QI's incident management team'’s function
and purpose serve to foster a better understanding of
these critical roles. Recently, GMS provided an over-
view of those roles and a “Response from a Responsible
Party’s Perspective” lecture at the 2018 District 17
Federal On Scene Coordinator Representative College in
Anchorage, Alaska. USCG District 17 units and Alaska
Department of Environmental Conservation personnel
developed a better understanding regarding the role of
the responsible party, specifically, the QI and IMT. GMS
regularly hosts QI courses in their Moorestown, New
Jersey, headquarters, which are attended by U.S.- and
foreign-flagged ship owners, facility representatives, and
often Coast Guard personnel from local units, including
the Atlantic Strike Team. This combination of students
provides a blend of response perspectives and expec-
tations, which provides learning opportunities for all
parties, and Coast Guard members gain an enhanced
understanding of private sector capabilities; a critical
element necessary for cultivating maritime governance.

Conclusion

Maritime governance is a critical tenant of the Coast
Guard’s doctrine allowing for an efficient and effective
regime to ensure the safety, security, and environmen-
tal stewardship of our nation’s ports and waterways.
Through the engagement of, and interaction, with

Gallagher Marine Systems, LLC, Coast Guard, and Emerald Services Inc., monitor offloading operations at the
Valdez container terminal in Valdez, Alaska, in June 2013. North Star Terminal and Stevedore Company had to
remove I-beam cargo from the BBC Arizona before responders could clean up and decontaminate the ship’s
leaking oil containers. Coast Guard photo

private sector QI compliance service providers, the
Coast Guard has access to a critical knowledge base
and established infrastructure. Ample response experi-
ence and expertise with resources to leverage provide a
swift, effective response to an oil spill, or threat of one.
Over the past 25 years, this experience and capability
has expanded to foster a higher level of PSC compliance
for vessels trading in U.S. ports, and also has provided
training opportunities for Coast Guard personnel. As
the third decade of mandated QI begins, the opportu-
nity for the Coast Guard and private sector to further
enhance and strengthen maritime governance continues

to grow. /¥
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U.S. Coast Guard

Capabilities to be relied upon

by LCDR MATTHEW BRINKLEY
Office of Counterterrorism and
Defense Operations Policy
U.S. Coast Guard

The Great Power Competition

ollowing the September 11 terror attacks, the U.S.
F Coast Guard’s roles and responsibilities expanded

to meet the new security challenges threatening
the homeland. This growth included new authorities
under the Maritime Transportation Security Act of 2002
and a new home under the Department of Homeland
Security the following year

Members of the U.S. Coast Guard Maritime Security Response Team fast rope
from an MH-60T Jay Hawk helicopter onto the deck of Landing Craft Utility
1664 during a joint training event. U.S. Navy photo by Lt. Patrick Nolan
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While the events of 9/11 ushered in a paradigm shift
for the organization, the Coast Guard still remained one of
the five armed services under Title 10 of the United States
Code. As such, the organization gained new operational
requirements not only domestically, but overseas as well.
A Persian Gulf deployment to support Department of
Defense (DOD) stability operations during Operation
Iraqi Freedom evolved into the Patrol Forces Southwest
Asia (PATFORSWA), a standing unit under U.S. Naval
Forces Central Command tactical control. PATFORSWA
is the most visible overseas Coast Guard presence, but it
does not represent all lines of support provided to DOD.

For the first time since 9/11, the 2018 National Defense
Strategy identified two revisionist powers—China and
Russia—as the top national defense challenges for the
United States. Some might think the return to a great
power competition would reduce the DOD demand
for Coast Guard resources, but nothing could be fur-
ther from the truth. A changed focus after 17 years of
counterterrorism and counterinsurgency operations in
the Middle East sparked a renewed interest in the Coast
Guard'’s overseas capabilities. While China and Russia
certainly maintain a credible military force, engaging
in hostilities with the United States which, historically
speaking, has been characterized as the most power-
ful military on the planet, is not in their best interests.
Instead, these emerging powers plan to conduct asym-
metric warfare or “grey zone” activities; unconventional
challenges in different domains to test and circumvent
American military strength. The U.S. Coast Guard pro-
vides DOD combatant commanders tools to counter such
a strategy.

Given the Coast Guard’s unique authorities, capa-
bilities, and international relationships, the service is
effective in both conventional and unconventional mili-
tary operations. Conventionally, the U.S. Coast Guard
can support Title 10, or conventional, military opera-
tions, like maritime interception, freedom of naviga-
tion, and enforcement of sanctions and exclusion zones.
Unconventionally, the U.S. Coast Guard can support
Title 22 foreign relations operations like security assis-
tance, which includes international military education



and training (IMET), foreign military sales (FMS), and
excess defense articles! (EDS) programs.

Conventional Operations

Coast Guard interests far exceed the boundaries of the
United States and the Caribbean. For years, the Coast
Guard, under Central Command, has been present in
the Middle East operating PATFORSWA, which plays a
more significant role in the region than just serving as a
military force. It is a diplomatic bridge between nations,
providing maritime humanitarian presence and engage-
ment training, as well as robust relationship-building
throughout the Gulf region.?

Operating within the State Department footprint, the
Coast Guard promotes regional stability and cooperation
among nations through its military presence. It is the
best asset for this type of mission because nations in this
region—including Bahrain—see the Coast Guard as the
model for their own navies as they work to protect their
maritime interests and address common threats. Other
nations’ navies in the region serve in a law enforcement
capacity comparable to the Coast Guard. If other nations
see the Coast Guard as the gold standard in this law
enforcement domain, then internationally we are just
as relevant in strengthening and promoting security
capabilities and regional cooperation as DOD and State
Department.

Although PATFORSWA is just one example of how
the Coast Guard has enhanced what has become the
steady state in the region, the service does much more
globally. Almost all service members can describe, in
detail, efforts in the Caribbean to counter illicit activ-
ity, including counter drug operations or illegal migra-
tion to improve maritime border security. However, a
large portion of Coast Guard operations throughout the
world exist without the use of cutters accomplishing a
mission similar to PATFORSWA. In fact, a large portion
of Coast Guard operations in many regions promote
theater security cooperation with other maritime forces
to improve implementation of bilateral agreements and
build partnership capacity. This mission has been widely
successful in providing comprehensive training reforms
to nations’ militaries and coast guards that are not as
capable as the Coast Guard.

The Coast Guard uses existing relationships to con-
duct maritime assessments and leverage opportunities
to hold key leader engagements, or senior level personnel
forums that interact and influence others within a speci-
fied community. Sometimes these engagements are more
useful in assisting nations to strengthen interoperability
among forces and develop their own operational limits
and capabilities across mission sets.

Another direct approach the Coast Guard succeeds
in is providing multi-mission assets in highly contested

Members from the Maritime Security Response Team complete a hook and
climb insertion onto the dinner cruiser, Spirit of Norfolk, during a training
exercise in Norfolk, Virginia. Team members are trained to serve as first
responders to potential terrorist situations, deny terrorist acts, perform
security actions against non-compliant actors, perform tactical facility entry
and enforcement, participate in port level counterterrorism exercises, and
educate other forces on Coast Guard counterterrorism procedures. Coast
Guard photo by Petty Officer 1st Class Melissa Leake

regions, like the South China Sea. Recently the U.S.
Coast Guard Cutter Bertholf set sail to the Indo-Pacific
region with Navy ships, integrating into a battle group
to “directly support U.S. foreign policy and national
security objectives in the Indo-Pacific Strategy and
the National Security Strategy.”3 The Bertholf deploy-
ment does more than that, however. It communicates
to the region that the Coast Guard is a combat-credible
deterrence below the scope of traditional armed con-
flict, bridging the maritime gap between lethality and
diplomacy.

The South China Sea is one of the busiest and most
critical chokepoints in the world, so it is no wonder
that countries in this region, like Vietnam and the
Philippines, do not have the capability or capacity to
govern their territorial waters and fall victim to China.
Those in this region have been deterred by aggressive
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From left, an Iragi navy swift boat, the Navy's USS Monsoon, the Iraqi navy's support vessel Al Basra, and the Coast Guard cutters Wrangell and Monomoy transit
the Arabian Gulf. The vessels were part of a bilateral exercise, something in which the United States and partner nations routinely participate to build and
strengthen interoperability throughout the region. Navy photo by Petty Officer 3rd Class Bill Dodge

tactics and, even with international rulings on their side, ~ of goods moves through the sea every year, which is
do not have the ability to fend off these challenges. about 30 percent of global maritime trade,” Max Fisher,

“According to a 2015 DOD report, $5.3 trillion worth ~ a New York Times reporter wrote in a 2016 article, The
South China Sea: Explaining the Dispute. “That
includes huge amounts of oil and $1.2 trillion
worth of annual trade with the United States.”

International Coast Guard deployments
can provide an adaptive force package—
unique to the emerging threat—and sus-
tained operating forces to discourage illegal
governance or conventional warfare between
nations. They also reinforce the United States’
interests in a particular region. Gaining noto-
riety in the South China Sea, these Coast
Guard cutter deployments have occurred in
regions all over the world, further promot-
ing independent maritime sovereignty and
adherence to international norms through the
projection of power, freedom of navigation, or
maritime partnerships. That the United States
adheres to rules-based maritime operations
is potentially one of the most important mes-

Coast Guard Maritime Engagement Team and the Lebanese Armed Forces conduct subject
matter exchanges in June 2018, while participating in exercise Resolute Response 2018 in
Lebanon. Coast Guard photo sages Conveyed.
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Unconventional Operations

Unconventional operations involve indirect efforts by
the DOD to achieve strategic military objectives by work-
ing with our international partners. The DOD cannot be
everywhere to detect, deter, and disrupt our adversaries’
actions. Instead, the United States supports our allies
with equipment, technology, and training so others can
participate in collective security. Collective security uses
partnering nations’ complementary strengths and weak-
nesses to mitigate a mutual threat. The Coast Guard is
uniquely postured to conduct these types of operations
because of its access to foreign countries that are reluc-
tant to welcome warships into their territorial waters.

Additionally, the Coast Guard’s professionalism, pro-
ficiency, and dedication to international law provides
credibility, which makes countries want to learn from,
and exchange ideas with, the service. This recognition
makes the Coast Guard a valuable DOD asset for uncon-
ventional operations involving foreign law enforcement
agencies and improving adherence to international
norms.

The Coast Guard provides training support to
unconventional missions through various units, includ-
ing the International Training Branch, PATFORSWA
international military education and training, cutters,

and deployable specialized forces.* The International
Training Branch primarily focuses on law enforce-
ment and small-boat training with a schedule that
includes several recurring events lending to increased
proficiency and enduring relationships. PATFORSWA
international military education and training provides
instruction to foreign forces who ensure security in a
region that includes critical maritime chokepoints and
significant levels of oil export. Cutters and deployable
specialized forces serve as the principle participants in
many international exercises that focus on counterdrug,
counterterrorism, and counterproliferation operations,
building multi-national interoperability and shared
values.

Coast Guard support for all of these missions pro-
duces greater capability within the international com-
munity to engage in world-wide security issues. The
more proficient foreign coast guards and navies are at
enforcing international norms, like the United Nations
Convention on the Law of the Sea, the less need there is
for DOD to respond to international maritime security
problems.

FMS and EDS programs build upon the training
provided through unconventional missions by ensur-
ing partner nations and allies have the best equipment

U.S. Coast Guard Cutter Bertholf departs to the South China Sea for joint patrol with the Navy. Coast Guard photo by Petty Officer 2nd Class Michael Trees
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A crew from U.S. Coast Guard Cutter Dependable intercepts a drug smuggling boat in the eastern Pacific Ocean. Dependable’s crew returned to their homeport,
Virginia Beach, Virginia, after a two-month patrol of the Eastern Pacific Ocean in May 2017. During this patrol, the crew seized more than 8,000 pounds of
cocaine with an estimated value of $122 million. Coast Guard photo

available to them to conduct maritime law enforcement,
safety, and security operations. These programs have
real world impact in locations like the Indonesian-Pacific
Command area of operations, which encompasses the
South China Sea. A total of four decommissioned high-
endurance cutters were transferred to the Philippines
and Vietnam through the EDS program. Additionally,
Vietnam has leveraged FMS to purchase the same small
boats the Coast Guard operates. Programs like FMS and
EDS improve interoperability and make it easier for for-
eign navies and coast guards to relate to U.S. maritime
services’ capabilities.

Future Models

The return to a great power competition has generated
debates about the Coast Guard’s role in DOD operations,
but the organization has been supporting combat mis-
sions for more than 200 years. The debate should focus
on where, not if, the Coast Guard will support DOD. The
post-9/11 operational environment matured many Coast
Guard defense readiness missions, like PATFORSWA.
This model provides not only a tested force structure
that functions in most areas of operation, but also
acts as a force multiplier in support of, or in addition
to, DOD operations. With emphasis on combat power
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shifting from the Middle East region to the Indo-Pacific
region, the Coast Guard could repurpose an adaptive
force package like PATFORSWA to support DOD mis-
sions in the South China Sea, or any contested maritime
domain. Given its rich history of success in conventional
and unconventional military operations, the organiza-
tion is well-postured for the most dynamic overseas
challenges. /&

About the authors:

LCDR Matthew Brinkley, a cutterman, graduated from the U.S. Coast
Guard Academy in 2005, and the U.S. Naval War College in 2017.
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Endnotes:

1. Excess defense articles are military owned articles that are declared in sur-
plus by the U.S. Armed Forces and are subject to being sold to foreign nations
to support U.S. National Security interest and policy objectives.

2. Patrol Forces Southwest Asia (PATFORSWA): www.atlanticarea.uscg.mil/
Our-Organization/Area-Units/PATFORSWA /

3- Coast Guard News, Coast Guard Cutter Bertholf and Crew Depart for Western
Pacific Patrol, 20 Jan 2019. https://coastguardnews.com/coast-guard-cutter-
bertholf-and-crew-depart-for-western-pacific-patrol /2019/01/20/

4 Lundquist, Edward H., PATFORSWA Serves Forward in the Arabian Gulf,
Defense Media Network, 19 March 2018, www.defensemedianetwork.com/
stories/patforswa-serves-forward-in-the-arabian-gulf/



Restoring Maritime
Governance Systems

The unique role of the National Strike Force
in disaster response and recovery
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provides the nation with a highly specialized, = and more robust response elements to safe havens just

T he U.S. Coast Guard’s National Strike Force (NSF) ~ packages to areas likely to be affected by the storms,

well-trained emergency management, and all-  outside of the projected path of each storm.3 As a result,
hazards response capability. Best known for respond-  the NSF was able to rapidly surge command and con-
ing to major oil spills and complex pollution incidents,  trol, search and rescue, communications, and pollution

the NSF also plays a major role
in restoring key functions of
maritime governance in the
aftermath of a hurricane or
other disruption affecting a
coastal area. It is comprised of
three strike teams—Atlantic,
Pacific, and Gulf—the
Incident Management Assist
Team (IMAT) and the NSF
Coordination Center, a head-
quarters element that also
includes the embedded Public
Information Assistance Team.!

During the 2017 and 2018
hurricane seasons, the NSF
deployed more than 200 per-
sonnel to 11 states and U.S.
territories as part of nine hur-
ricane and typhoon response
operations.? At the direction of
incident commanders, the NSF
pre-deployed tailored force

Coast Guard LT JoEllen Arons discusses operational assessments with, from left, Bob Brock, Ron Gaspard,
and J.T. Eweing of the Texas General Land Office in Port Arthur, Texas, in September 2017. Coast Guard strike
teams worked with local officials and the Environmental Protection Agency to conduct surveys and respond to
pollution and hazardous substances in the wake of Hurricane Harvey. Coast Guard photo by Chief Petty Officer
Susan Blake
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Using a crane barge to remove a vessel wrecked in Hurricane Maria, local salvage crews worked in Fajardo, Puerto Rico, to support the Hurricane Maria ESF10
Puerto Rico mission in December 2017. The ESF10 offered no-cost options for removing vessels stranded by the storm. Coast Guard photo by Petty Officer
2nd Class Lara Davis

response forces to areas hardest hit by flooding and wind
damage.

Standing response infrastructure at all levels, includ-
ing local Coast Guard units—especially local crews and
their families—were impacted directly by the storms. So,
the NSF’s unique ability to marshal trained, experienced
emergency management professionals from across the
nation to fill gaps and lead the response was critical to
the swift restoration of effective federal, state, and ter-
ritorial maritime governance following the storms.*

Ready to Respond

Natural disasters challenge the rules of governance
as their impacts are not limited to geographic or legal
boundaries created to differentiate roles and responsibil-
ities. Trained, equipped, and resourced to work autono-
mously in undefined environments, the NSF’s strength
is its ability to build adaptive force packages to meet
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the task at hand, whether it be to develop and support
strategic planning or to execute tactical operations. In
preparation for and during the emergency phase of a
natural disaster, the NSF is routinely called immediately
to support incident management, pre- and post-storm
assessments, and catastrophic incident search and res-
cue (SAR).

Establishing a common language and operational
norms, the National Incident Management System-
Incident Command System (ICS) improves connectivity
within complex networked organizations established to
carry out crisis responses under the National Response
Framework (NRF).5 Among the value the NSF, adept at
working in complex crisis environments requiring inter-
agency collaboration and response, brings to bear is its
dedicated professional force of NIMS-ICS practitioners,
the IMAT.

The IMAT provides leadership and management



practitioners that have crisis response experience and
technical skills that include but are not to limited SAR,
marine safety, law enforcement, Department of Defense,
and ICS. The IMAT typically deploys in six-person teams
certified to fill command and general staff positions to
deliver a flexible force-multiplier to supported com-
manders and implement ICS during an incident ramp-
up. They are trained to fill roles at all levels to promote
unity of effort, including providing area command and
public information support. They also serve as liaison
officers at Federal Emergency Management Agency
(FEMA) regional response coordination centers and joint
field offices. Moreover, the NSF can deploy field teams of
marine safety professionals with knowledge of local area
contingency plans. These safety professionals quickly
embed with the local Coast Guard units to assist in hard-
ening regulated facilities and supporting the orderly
shutdown of the marine transportation system prior to
landfall and to conduct rapid port, pollution, and needs
assessments following the storm. Lastly, Emergency
Support Function 9 Search and Rescue may be imple-
mented during and following a hurricane. When imple-
mented, Coast Guard, Department of Defense, National
Park Service, and FEMA conduct multiagency cata-
strophic incident search and rescue operations using ICS
together with the affected state, tribe, territory or insular
area authorities in support of a unified command.®

Collaboration Yields Results
In preparation for, and following, landfall the NSF had
up to 34 percent and 37 percent of its responders imme-
diately deployed to regions
impacted by natural disasters
in 2017 and 2018, respectively.
Providing both incident man-
agement and field responders,
the NSF supported four Coast
Guard districts, 11 sectors, one
marine safety unit, a marine
safety detachment, and an air
station. It also assisted FEMA
and the Department of Health
and Human Services, along with
10 state and U.S. territorial gov-
ernments in establishing and
running area commands and
unified commands, managing
social media, and supporting
reconstitution of port and Coast
Guard operations. Additionally,
the NSF integrated small boat
and flood-response skiff teams
into Coast Guard District Eight
flood-response teams and Texas

Task Force West Search and Rescue organization dur-
ing Hurricane Harvey, and worked shoulder-to-shoul-
der with local fire fighters during Hurricane Florence.
During the Harvey response, this accounted for two-
thirds of the NSF’s CISAR mission-ready packages,” an
important contribution to the rescue of 20,000 survivors
during that storm.®

With the Environmental Protection Agency (EPA)
and local officials, the NSF provided critical resources,
personnel, and expertise to lead long term Emergency
Support Function 10 (ESF10) efforts focused on response
to oil and hazardous materials pollution in the marine
environment. Assigned by the Department of Homeland
Security, these responses were conducted using Robert T.
Stafford Disaster Relief and Emergency Assistance Act
authorities, whereby agencies are tasked with work
orders using mission assignments within their particu-
lar expertise. At the discretion of the Federal Emergency
Management Agency, and/or in response to a request
for federal-to-federal support, ESF10 Oil and Hazardous
Materials may be activated as described in the NRF for a
Stafford Act response.

For the 2017 and 2018 hurricane responses, Stafford
Act authority was also used to provide federal support to
state, local, and territorial governments. Typically during
natural disasters the EPA and USCG/NSF respond under
their own organic authorities, as well as the authorities
granted to them through ESF10.°

An effective, unified command is critical to response
operations, as is managing the incident and the event.
Response effectiveness depends on relationships,

Hurricane Maria ESF10 PR Unified Command personnel brief Puerto Rico Department of Natural and
Environmental Resources Secretary Tania Vasquez-Rivera at the incident command post in San Juan, Puerto
Rico, in October 2017. The Maria ESF10 PR Unified Command, consisting of the Department of Natural and
Environmental Resources and the U.S. Coast Guard, in conjunction with the Puerto Rico Environmental Quality
Control Board, Environmental Protection Agency, and the U.S. Fish & Wildlife Service respond to vessels found
damaged, displaced, submerged, or sunken. Coast Guard photo by Petty Officer 1st Class Timothy Tamargo
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partnerships, and trust. Local responders, Coast Guard
field commanders, and national resources—like the
NSF—do not meet before responding to a crisis. The
presence of local Coast Guard personnel at the hip of
NSF deployed from all over the country is critical for
mission success. In most of the recent hurricane and
typhoon responses, many of the local responders are
survivors significantly impacted, and pollution response
is not their immediate priority. Sensitivity to these per-
sonal impacts are required to balance operational needs
with community recovery and can include:

e volunteering to repair a school, church, or

responders” homes

e working to support them in their recovery needs,

including adjusting meeting times or locations
and allowing them to meet with insurance
adjusters and complete needed repairs

» working to accommodate modified childcare and

school schedules

Each state and territory is sovereign, and has unique
laws and staffing that can facilitate or pose challenges
to response and recovery operations. Local concerns
regarding autonomy or cost sharing may cause a state
or territory to decline federal assistance even when it
is available. In addition, there is not a one size fits all
approach to these concerns. During the 2017-18 season,
it was quickly apparent that response resources and
readiness posture varied for each event. Public land,
infrastructure, and debris disposal facilities were read-
ily available on the U.S. mainland, but were extremely
limited and much costlier on remote island territories.
Knowledge of local conditions, laws, governance, and
contingency plans is critical in development of the
appropriate response, to order the correct resources,
and understand the operational, financial, and logistical
constraints.

Another response reality, is that state on-scene coor-
dinators and environmental agencies are managing con-
cerns well beyond the scope of pollution removal and
ESF10. The Coast Guard and federal partners need to
gently push the importance of the mission, but under-
stand that water quality, restoring power to sewage lift
stations, mold remediation, and household hazardous
waste are humanitarian and environmental missions
that may trump sunken vessels and oil spills. Coast
Guard incident commanders and response contractors
must be prepared to take a larger role in coordinating the
ESF10 response while state and territorial governments
address the immediate humanitarian and infrastructure
needs of their citizens. Coast Guard responders and inci-
dent commanders must be flexible and mindful of the
holistic response concerns and requirements, and the
need to maintain critical partner/ stakeholder relation-
ships to execute the mission successfully.
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Coordination is Critical

While the NSF provides vital surge capacity and sub-
ject matter expertise to an affected local unit, interaction
and coordination between the deployed NSF staff and
its supported local units is paramount for a successful
and efficient response. During 2017 and 2018 hurricane
response operations, senior NSF officers were desig-
nated as incident-specific incident commanders and
federal on-scene coordinator representatives (FOSCR)
for ESF10 missions. This provided these individuals with
the authority to coordinate response efforts and expend
federal funding on behalf of the sector or district com-
mander. This allowed the impacted sector to focus on
immediate response needs, including port and water-
ways assessments, search and rescue operations, as well
as facility damage assessments. This incident-specific
designation, in addition to being a representative of the
captain of the port (COTP)/federal on-scene coordina-
tor, is limited in scope, and requires continuous close
coordination between the ESF10 unified command and
the local unit to execute other Coast Guard authorities to
support the mission. For example, NSF incident-specific
incident commanders/FOSCRs will work closely with
sector prevention and response department heads to
transition pollution assessments into the ESF10 mission,
coordinate safety zone requirements, and address other
issues.

Safety zones, when used during vessel mitigation
and removal operations, are COTP authorities, which
the ESF10 unified commander must coordinate with
sector staff and the COTP to enact. Broadcast Notice to
Mariners can also be coordinated with the local unit to
provide for the safety of the response team and local
mariners. Likewise, coordination with sector staff is
needed to determine whether there are identified port
facility infrastructure issues, especially when planning
for staging areas for barges, cranes, tug boats and other
pollution response resources. Coordinating information
sharing regarding hurricane-impacted commercial ves-
selsis also crucial, since both ESF10 pollution responders
and domestic inspectors will likely be in contact with
the owners. As the ESF10 mission continues, coordina-
tion and open communication between the ESF10 uni-
fied command and the local unit’s incident management
division/pollution responders is critical to getting appro-
priate resources to respond to new reports of pollution.

A discussion between the ESF10 unified command
and the local unit at the onset of the response regarding
determination of needed actions, communications, and
expected actions by each party is extremely important
to ensure disaster- and non-disaster-related pollution
reports are appropriately addressed. Working with the
National Response Center to include the ESF10 uni-
fied command on the notification distribution list for



pollution reports has also proven to be an additional
layer of effective coordination. Local units have worked
diligently to build effective working relationships with
their port partners.

Efforts of the ESF10 unified command and the local
unit to understand port partners’ key players and rela-
tionships can streamline response efforts and reduce the
potential for damage to relationships with port partners.

It can also enhance the visibility of available Coast
Guard and Coast Guard Auxiliary resources including
aircraft, vessels, personnel, infrastructure, and electron-
ics. Continued coordination with local units throughout
the response, to include embedding local unit members
within the unified command, increases awareness of
the mission for the affected local unit, while helping
the command with key local knowledge, contacts, and
resources.

Response Financing and Procurement

As impending storms developed in 2017 and 2018, the
NSF coordinated closely with units, district incident
management preparedness advisors, and Coast Guard
area commands via daily conference calls to assist poten-
tially impacted units with pre- and post-storm resource
needs. NSF force packages were then surged, based
on the identified requirements, to the requesting unit
providing support for incident management, pre- and/
or post-storm port and pollution assessments, and pre-
staged flood SAR response.
Resources surged included
personnel, flood response
teams and punts, commu-
nications equipment, air
monitoring equipment, and
command and control trail-
ers.

Surging resources pre-
storm provides the sup-
ported unit with numerous
benefits. First and foremost,
it allows for the NSF to mobi-
lize safely prior to any storm
impact and provides resource
augmentation immediately
following the event. Pre-
deployed NSF members can
also assist incident com-
manders with determin-
ing needs and ordering any
additional resources or capa-
bilities. Pre-staging finance
and logistics personnel who
can coordinate lodging and
initial resource ordering,

initiate response contracts through the Coast Guard’s
Shore Infrastructure Logistics Center (SILC), and man-
age mission assignment funding is critical for standing
up incident command posts (ICPs).

During the 2017 and 2018 hurricane seasons, NSF
closely collaborated with units, FEMA, SILC, the National
Pollution Funds Center, Coast Guard districts, and Coast
Guard areas to ensure appropriate funding mechanisms
were used to rapidly deploy resources, identify and tran-
sition to post-disaster funding sources, and to document
fiscal accountability throughout the response duration.
To facilitate rapid, safe deployment of NSF resources,
the strike force maintains operational funding to pre-
deploy resources ahead of the storm, however, unit oper-
ational funding can also be used for pre-deployment of
requested resources.

Successful Responses

Strong contingency plans and relationships established
well before disaster struck were critical to the NSF’s suc-
cess during these storms. While recovery is a long pro-
cess and will not be complete for some time, the Coast
Guard’s National Strike Force responders played a key
role in reestablishing effective maritime governance at
the local, territorial, state, and federal levels. They also
sped up short term restoration of command while facili-
tating long-term protection of vital natural and economic
resources. /il

The Coast Guard responds to search and rescue requests in response to Hurricane Harvey in the Corpus Christi,
Texas, area in August 2017. The service worked closely with all federal, state, and local emergency operations
centers and established incident command posts to manage search and rescue operations. Coast Guard photo by
Petty Officer 3rd Class Brandon Giles
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A Coast Guard Flood Punt Team transports a family and its dog through a flooded neighborhood in Houston, Texas, in August 2017. These teams assisted more
than 2,860 people during rescue operations for Hurricane Harvey. Coast Guard photo by Petty Officer 3rd Class Ryan Dickinson
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Endnotes:

L. See Proceedings edition Fall 2015 for a more detailed look at the NSF, units and
missions.

- Within a 15-month period, the NSF deployed forces to support nine weather
system responses: Harvey (TX—August 2017), Irma (FL—September 2017),
Maria (Puerto Rico/U.S. Virgin Islands—September 2017), Nate (AL—
October 2017), Lane (Hawaii—August 2018), Mangkhut (Guam—September
2018), Florence (North Carolina/South Carolina—September 2018), Michael
(Florida—October 2018), Yutu (Saipan—October 2018)

- Closing the time and distance vectors are inextricably linked to the effec-
tiveness of resources—recent history has shown significant logistical chal-
lenges in the immediate aftermath of a natural disaster complicate traveling
throughout impacted regions as a result of significant debris fields, flooding,
and damaged infrastructure. In an effort to positively influence resiliency,
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the NSF encourages field units to request to strategically preposition and has
proactively staged assets ahead of dangerous storm and wind conditions.

4 Regionally-based and world-wide deployable, the NSF remains ready to

deploy as quickly as within two hours of notification and can deploy all
forces within 24 hours. There are a number of fiscal vehicles to mobilize
NSF responders; CERCLA allows Federal On Scene Coordinators (FOSCs) to
pre-position response assets, and the Coast Guard has used operating funds
in the past to pre-emptively deployed incident management response and
support assets. The OSLTF, Superfund, and Stafford Act funding may be used
post-impact to support responses.

5 Federal Emergency Management Agency (FEMA). “National Response Frame-

work, Third Edition.” www.fema.gov/media-library-data/1466014682982-
9bcf8245badc60c120aa915abe74e15d /National _Response_Framework3rd.
pdf.

- Federal Emergency Management Agency (FEMA). “Emergency Support

Function #9 — Search and Rescue Annex.” www.fema.gov/media-library-
data/1470149567157-f1dc17ef606b8b82629bacf1c358dd55/ESF_9_Search_and_
Rescue_Annex_20160705_508.pdf

7. NSF MRP: A National Strike Force (NSF) Mission Ready Package (MRP) is

comprised of one 26-foot trailer (with ATTLA certification for deployment via
military aircraft), two 16-foot flat bottom boats, two 15-foot inflatable boats
and four Honda 20- horsepower outboard motors. Each CISAR MRP consists
of a minimum of 8 personnel; 3 Crew members, 3 Operators, 1 Team Leader
and an Agency Representative/Technical Specialist.

- GAO Report to Congressional Addressees. “2017 Hurricanes and Wildfires:

Initial Observations in the Federal Response and Key Recovery Challenges.”
www.gao.gov/products/ GAO-18-472

- Federal Emergency Management Agency (FEMA). “Emergency Support

Function #10—Oil and Hazardous Materials Response Annex.” www.fema.
gov/media-library-data/1470149472600-da7148fddd4ed137534486036ab-
ba0e8/ESF_10_Oil_and_Hazardous_Materials_20160705_508.pdf
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D-Day, Operation Neptune,
and the Matchbox Fleet

by PerTY OFFICER 3RD CLASS DAVID MICALLEF
U.S. Coast Guard

une 6, 1944, will always be remembered as D-Day.
Allied forces invaded the beaches of Normandy in
an operation codenamed Overlord. It was the largest
air, land, and sea operation undertaken in U.S. his-
tory. The landing included more than 5,000 ships, 11,000
airplanes, and more than 150,000 servicemen fighting for
the Allied forces.
President Franklin D. Roosevelt realized the Navy
was stretched thin and in need of support from another
resource, leading him to

sent to New York Harbor and stripped of extra equip-
ment. They were also stripped of their call signs and
renamed CG 1 to CG 60 to make communication easier
during war.

ResFlo One’s boats, manned by an average of 13 crew
members per vessel, took on the extremely dangerous
job of rescuing men from the Bay of Seine while under
heavy enemy fire. Fifteen of those Coast Guardsmen lost
their lives on D-Day, and the service lost more ships

than on any other day in

employ the assistance
of the Coast Guard. The
service was integral to
the success of Operation
Neptune, the amphibi-
ous assault phase of the
invasion, supplying a fleet
of 83-foot coastal patrol
crafts—60 of them—in
support of the operation.

Although the con-
ditions for storming
the beaches of Western
Europe were not ideal, the
Coast Guard and Allied
forces battled through the
elements. The mission was
ultimately successful, in
large part, because of Rescue Flotilla One, better known
as ResFlo One.

ResFlo One was nicknamed “Matchbox Fleet”
because the coastal patrol boats were built from wood
and outfitted with two Sterling-Viking gasoline engines.
An incendiary grenade or explosive device could have
turned the boat into an inferno at any moment. The
Coast Guardsmen who manned the boats were expertly
trained months in advance off the east coast of the United
States.

Before making the trip to Normandy the boats were

Poole, England. Coast Guard photo

From left USCG-29 (83417), USCG-4 (83321), and USCG 2 (83304) tied up at

history. Four Coast Guard-
manned landing crafts
sank during Operation
Neptune after being rid-
dled with gunfire or strik-
ing underwater mines.

At the conclusion of
D-Day, the Coast Guard
was tasked with setting
up temporary harbors
and securing the French
port of Cherbourg. Coast
Guard CDR Quentin R.
Walsh, who retired as a
captain, was charged with
these responsibilities and

was subsequently awarded
the Navy Cross for extraor-
dinary heroism in combat during WWIL.

Credited with saving 400 men that day, and approxi-
mately another 1,500 before the coastal patrol crafts were
decommissioned in December 1944, the Coast Guard’s
Matchbox Fleet played a vital role in sparking the libera-
tion of France, adding to their page in history. /i

About the author:

Now-Petty Officer 2nd Class David Micallef is currently stationed at
Air Station Clearwater, Florida, with the Public Affairs Detachment.
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The 83-foot cutters 83407, renamed USCG 20, and the 83402, renamed USCG 21, were two of the 60 Coast Guard cutters sent to England to serve as rescue craft

off the beaches during the invasion of Normandy. Coast Guard photo

Jack Hamlin: D-Day in a Matchbox

by SAMANTHA L. QUIGLEY
Executive Editor, Proceedings of the MSSC
U.S. Coast Guard

ack Hamlin was among the more than 500 men who
crewed the Matchbox Fleet’s vessels. Though they
really didn’t know what awaited them, he said their
instructions were clear.

“Be nothing, but just be a lifeguard,” he said. “We
were not there to destroy anybody, to kill anybody. We
were there just to do rescue operations and that’s what
we did.

“We went in with the landing barges ... just in
case,” he said while standing in a pasture in Carentan,
Normandy, France, in the midst of festivities marking
the 70th anniversary of D-Day. “We'd get as many as we
could out of the water ... and take all we could back to
the hospital ships.”

Prevailing conditions that morning limited the num-
ber of trips Hamlin’s boat could make to the hospital
ship.

“It took us so long getting them out of the water,” he
said. “If they were injured, you had to be very careful
and you had to have time
to take them back to the
hospital ships that were
10 miles out from shore.
In the rough weather, we
couldn’t travel much over

World War Il Coast Guard veteran
Jack Hamlin gets a kiss from an
active-duty sailor during the 70th
anniversary observance of D-Day
in Carentan, Normandy, France.
USO photo by Samantha L.
Quigley
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10-15 knots with the injured aboard.”

Just because his cutter never got closer than two
miles to Omaha Beach does not mean Hamlin was
exempt from the D-Day experience. He saw things “you
wouldn’t forget.”

“In my cutter, I didn’t have it that hard. But some of
the others did. We had one cutter—I think it was cutter
No. 19—saved about 170 that day. That’s quite a job, 170
of them,” he said, with the chill of remembrance momen-
tarily glazing his eyes.

What he helped do that day—pulling wounded from
a roiling English Channel—cemented his place in his-
tory. Hamlin may view his D-Day experience as just part
of his job, but every time he returns to Normandy to
mark that historic milestone, he is reminded that, for
some, what he did equated to far more than a day at the
office.

For the people of Normandy, especially, but France in
general, the Allied troops returned their futures, and the
locals freely express their gratitude when they encounter
an American veteran.

“The people—the French people—have been won-
derful to us. It just thrills me to death!” he said. “I've
never seen so many women [ask], ‘May I kiss you?"”

Hamlin, a recipient of the French Legion of Honor—
the highest honor the French government can bestow
upon an Allied troop—has traveled to Normandy regu-
larly for D-Day anniversary events, and was planning
to attend this year, but wasn't able to make the trip. /&

About the author:

Samantha L. Quigley is the executive editor of Proceedings magazine,
but was serving as editor in chief of the USO’s On Patrol magazine at
the time this article was first published.



Working with
International Partners on
Marine Casualty Investigations

by LCDR RANDY PresTON
Detachment Chief
U.S. Coast Guard Investigation National Center of Expertise

sized and sank with more than 100 passengers on

board. Three passengers, including one American,
lost their lives. A little more than three years later, a
Bahamian excursion boat carrying 10 American citizens
experienced a catastrophic engine explosion resulting
in the tragic loss of one life and serious injuries to other
passengers.

Boating and shipping accidents can happen at any
time, anywhere in the world. The commonality of these
accidents is that multiple nations were involved in the
investigations due to the national registry or “flag” of
the vessel, nationality of the passengers or crew, and
location of the incident. The Coast Guard, National
Transportation Safety Board (NTSB), and our interna-
tional counterparts often work together to investigate
these and other maritime accidents.

In today’s multinational global maritime transpor-
tation system, accidents or marine casualties continue
to occur, and often multiple nations have an interest
in the subsequent investigation. A nation’s interest can
be as a flag state, coastal state, substantially interested
state, or interested party. These terms originate from the
International Maritime Organization’s (IMO) Code for the
Investigation of Marine Casualties and Incidents, origi-
nally adopted in November 1997. This was later approved
by IMO’s Maritime Safety Committee, as amended in
2008. It took effect, and was adopted as a mandatory
amendment to the Safety of Life at Sea convention on
January 1, 2010. This amendment became the Code of the
International Standards and Recommended Practices for
a Safety Investigation Into A Marine Casualty Or Marine
Incident—the IMO Casualty Investigation Code. While
the United States is not signatory to the IMO Casualty
Investigation Code at this time because of conflicts with

I n January 2015, a Costa Rican passenger vessel cap-

our domestic law, the relevant governing statute, 46 USC
§ 6101 (g), allows for our involvement:

“To the extent consistent with generally recognized prac-
tices and procedures of international law, this part applies to
a foreign vessel involved in a marine casualty or incident, as
defined in the International Maritime Organization Code for
the Investigation of Marine Casualties and Incidents, where the
United States is a Substantially Interested State and is, or has
the consent of, the Lead Investigating State under the Code.”

The Coast Guard is the designated lead federal
agency acting on behalf of the United States during inter-
national marine casualty investigations. The NTSB, as
well as other interested or involved intragovernmental
agencies, are invited to participate under a joint agency
agreement. When a marine casualty involving a United
States or foreign vessel occurs in waters subject to the
jurisdiction of the United States, or overseas when the
Unites States has an interest, the Coast Guard Office of
Investigations and Casualty Analysis (CG-INV) manages
the investigation. The Investigations National Center of
Expertise (INCOE), a detachment of CG-INV, normally
deploys to assist and represent the United States as the
“Substantially Interested State (SIS),” or U.S. investiga-
tion representative, when the marine casualty occurs
beyond U.S. jurisdiction.

After the facts and evidence are gathered, the Coast
Guard’s follow-on activities will vary depending on
the circumstances of each investigation, such as who
is the lead investigating nation or other desired out-
comes of each case. The Coast Guard may review and
comment on the lead flag state’s report of investiga-
tion and provide commentary. The Coast Guard and
NTSB may create an independent report of investiga-
tion, sharing the information with the other nations or
agencies involved. The brief examples below identify

Fall2019 PROCEEDINGS 77



the day cruise across the Gulf of Nicoya
to Isle Tortuga. After transferring to the
catamaran via small pangas, outboard
skiffs, the fun-filled journey began.
What the passengers did not notice was
the design and construction of the hulls,
how water could pass from hull to hull
without any subdivision, and that there
were large windows missing in the side
of the hulls. These windows opened to

The catamaran, Ecoquest. Photo courtesy of Peter Brown

the some instances of unique and complex international
investigations.

Examples of International Investigations

Sinking of Excursion Vessel with Loss of Three Lives

Costa Rica is an idyllic tourist destination drawing tour-
ists with its favorable climate and beach destinations. On
January 8, 2015, tourists in Playa Herradura, on the west
coast, saw the EcoQuest, a large Costa Rican excursion
catamaran in a palm fringed cove and arranged to take

the sea which, on this wave-tossed voy-
age, allowed seawater to pour into the
vessel’s hull. The seawater intrusion of
both hulls caused a short period of list-
ing, then a sudden, total loss of stability
that led to a dramatic sinking that left
more than 100 people in the water, three
of whom ultimately perished, including an American
citizen. When the Coast Guard received notification, the
investigation team quickly went to work.

During the investigation, the team of investigators
from the Costa Rican government, the U.S. Coast Guard,
and the NTSB would determine many of the facts regard-
ing the hull and window design modifications. At the
time of the accident, Costa Rica did not have a national
maritime authority with investigators, so its government
delegated a national agency, similar to the United States’

Passengers cling to debris after the Ecoquest sank offshore of Costa Rica. Photo courtesy of the Bahamas Maritime Authority
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FBI, the Organismo de Investigacién Judicial, to conduct
the investigation. Coast Guard and NTSB investigators
proceeded to the west coast of Costa Rica to gather evi-
dence and conduct interviews and, after nine days on
the ground, completed the preliminary investigation.
Additional evidence was gathered to conduct an analysis
and formulate an independent U.S. Coast Guard report
looking into the facts of the case and providing recom-
mendations to the Costa Rican government.

Loss of Life and Serious Injuries

in Excursion Vessel Explosion and Fire

On June 30, 2018, an unnamed, 37-foot Bahamian com-
mercial charter vessel carrying 10 American citizens
experienced an explosion and fire onboard shortly after
leaving the dock from Great Exuma, Bahamas. The inci-
dent resulted in the loss of one life and serious injury
to other passengers. Upon notification of the incident,
CG-INV corresponded with the Bahamas to establish
participation in the investigation as a SIS. The Bahamas
is signatory to the IMO Casualty Investigation Code
and its highly capable marine investigators often work
with the United States. Shortly after establishing their
involvement, the INCOE coordinated with the Bahamas
Maritime Authority, NTSB, and other involved agencies
to create an action plan within generally recognized prac-
tices and procedures of international law and the IMO
Casualty Investigation Code. A Coast Guard-dispatched
investigator from the INCOE and two NTSB investiga-
tors proceeded to the accident to assist the Bahamas
with the investigation and represent the interests of the
United States in this investigation. The investigators
sifted through the charred debris, conducted interviews,
and gathered substantial evidence to evaluate and deter-
mine the contributing factors that lead to this tragedy.

Sinking of Large Cargo Vessel Costs 33 Their Lives

In one of the worst tragedies in recent U.S. maritime his-
tory, on October 1, 2015, the EI Faro, a large United States
flagged roll-on roll-off container ship sank in Hurricane
Joaquin with the loss of all 33 crew members. On board
were five Polish nationals, part of a labor force working
on the ship’s engineering systems while in transit. In this
case, Poland was a SIS, but made the decision to leave
the investigation to the Coast Guard, while the NTSB
served as the lead agency. Both agencies worked together
to establish and gather the facts.

The Coast Guard conducted three sets of complex
hearings into the circumstances of the accident. The
Polish Maritime Authority (PMA) assisted to facilitate
critical, remote video testimony of a former member of
the labor force. On behalf of the NTSB, the PMA found
the family of the deceased crew members and had them
fill out questionnaires about the Polish crew to gather

A burned hull of the 37-foot unnamed Bahamian commercial charter
vessel is all that remains after the explosion and fire. Photo courtesy of The
Bahamas Maritime Authority

facts about the safety culture aboard the vessel, any
safety drills, and the ship’s prior voyage history.

For the Common Good

In all of these tragic marine accidents, and many others,
investigators from multiple countries approach the acci-
dents with the desire to work together to determine why
these vessels and the people on board were suddenly
put in danger. It is the common goal of all investigat-
ing nations and agencies to improve safety and prevent
future occurrences of marine casualties. These goals
result in strong international and agency partnerships
that facilitate information sharing and collaboration so
recommendations can be developed that, ultimately,
improve safety throughout the global maritime trans-
portation system. /&

About the author:

LCDR Randy Preston is a marine safety and environmental protection
professional with more than 30 years of active duty service and over
14 years of operations ashore experience. At the time this article was
written, he was assigned as the Detachment Chief at the U.S. Coast
Guard Investigations National Center of Expertise (INCOE). He and
the INCOE staff routinely worked alongside the U.S. National Trans-
portation Safety Board and foreign governments collaborating on marine
casualty investigation.
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by HILLARY SADOFF
Hazardous Materials Division
U.S. Coast Guard Office of Design and Engineering Standards

What is it?

Commonly known as chlorine bleach or simply, bleach,
sodium hypochlorite, NaClO, is commonly used for disin-
fecting and bleaching and is found in items like household
laundry detergent. Drinking water facilities and swim-
ming pools use this and calcium hypochlorite to provide
water that is safe for human enjoyment.

How is it shipped?

Shipped under UN1791 Hypochlorite Solutions as a Class
8 corrosive material, hypochlorite solutions can be trans-
ported a number of ways, including truck, train, plane, or
vessel, provided applicable regulations are observed. It has
two shipping packaging groups, II and III. The solution is
typically diluted in water; 3 to 6 percent for consumer use
and 10 percent or higher for commercial uses. However,
it also can be shipped in solid form as a powder or tablet.

Hypochlorite solutions can be shipped in small amounts
known as limited quantities. When shipped specifically for
consumer use in limited quantities the shipment is known
as Other Regulated Materials-Definitions materials, or
ORM-D materials (49 CFR 173.154). This consumer com-
modity shipping method imposes less stringent restric-
tions on shipping the material, including the reduction of
hazard communications (labels) on the individual pack-
age. The overall shipping package—the shipping con-
tainer, cargo transport unit, box truck, etcetera—will still
need to be placarded according to the Hazardous Material
Regulations, 49 CFR Subchapter C. This will be the case
until December 31, 2020, at which time it will ship under
the appropriate class and must meet all other specific
requirements.

Why should | care?

This material is stable at room temperature and atmospheric
pressure but can give off hazardous and toxic vapors. Pure
sodium hypochlorite is a strong oxidizer. As such, it is cor-
rosive and causes chemical burns to unprotected skin and
mucous membranes—eyes, nose, mouth, and throat. The
material is non-flammable and poses no fire risk.

What is the Coast Guard doing about it?
The Coast Guard enforces maritime transportation
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Sodium hypochlorite, formula NaClO. Photo by Robson90/Bigstock.com

requirements for hazardous materials like Sodium
Hypochlorite. Regulations found in 49 CFR Subchapter C
are in place to minimize the risk associated with transporting
packaged hazardous materials. These regulations set require-
ments for marking, labeling, and transporting of the material.

Additionally, the Coast Guard operates the National
Response Center, the sole federal point of contact for report-
ing chemical spills. In the event of a spill or emergency with
sodium hypochlorite or other hazardous material, call (800)
424-8802. /0

About the author:

Hillary Sadoff is a chemical engineer in the Hazardous Materials Division
in the Office of Design and Engineering Standards. Her primary respon-
sibilities revolve around areas of packaged hazardous materials shipments
by water. She serves as the USCG subject matter expert for rulemaking
projects harmonizing international and domestic packaged hazardous
materials regulations. She earned her B.S. and master of engineering
degrees in chemical engineering from the University of Maryland, College
Park, and has a graduate certificate in project management from Boston
University.



Nautlcal

1. What would cause a three-phase, squirrel-cage induction motor to run hot?

I. Operating at lower than rated voltage
II. Operating a higher than rated voltage

I only.

II only

Either I or II
Neither I nor II

SN w>

2. Inatypical hydraulic system, a baffle is installed in the reservoir to do which of the following?

H

Ensure proper lubrication of the hydraulic pump
II. Assist in the removal of solid contaminants entrained in the returning oil

Ionly

II only

Both I and II
Neither I nor II

SNwm»

3. A diesel engine operating at light load, when compared to operating at heavy load, has an air/fuel ratio that is
which of the following?

A. Higher
B. Lower
C. Equal
D. Directly proportional

4. The terms ‘swell’ and ‘shrink’ relate to change in boiler water levels which

results when the feed rate becomes erratic during maneuvering

is due to steam bubbles below the surface occupying a smaller volume
results from a change in steam flow or firing rate

indicates a high chloride concentration in the boiler water

ONw»>
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nswers

1. Note: When a three-phase, squirrel-cage, induction motor is operating at rated load and frequency, the winding temperatures will operate within rated

parameters only when the motor is operating at or near rated voltage. When the applied voltage is above or below rated voltage, the motor windings will
overheat.

A. Tonly Incorrect answer.
B. I only Incorrect answer.
C. EitherTorII Correct answer. Operating a motor at rated load at a lower than rated voltage will cause an increase

in stator line current. Operating a motor at rated load at a higher than rated voltage will cause an
increase in stator exciting current. In both situations, the stator winding will overheat.

D. Neither InorII  Incorrect answer.

Reference: Operating, Testing, and Preventive Maintenance of Electrical Power Apparatus, Hubert

Note: To aid in the release of entrapped air from the hydraulic oil, a baffle is installed in the reservoir to increase the amount of time it takes for the oil
to return to the pump suction, thus, insuring proper lubrication of the pump. The baffle also increases the amount of time it takes for the oil to return
to the pump suction. By allowing the oil more time to settle in the reservoir before re-entering the system, the removal of solid contaminants entrained
in the oil can be achieved.

A. Tonly Incorrect answer.
B. I only Incorrect answer.
C. BothIand II Correct answer. A baffle is installed in the reservoir to insure proper lubrication of the pump and

aid in the removal of solid contaminants entrained in the returning oil.
D. Neither InorII  Incorrect answer.
Reference: Applied Marine Hydraulics, Stutman

Note: Diesel engines, in contrast to gasoline engines, do not run under constant air/fuel ratio conditions. The actual air/fuel ratio of a diesel engine is
the actual weight of air supplied to the weight of fuel injected. Although the air/fuel ratio characteristics for a naturally aspirated engine will be different
than that for a turbocharged engine, in both cases, far more air will be introduced into the cylinder than is required for complete combustion.

A. Higher Correct answer. The lower the load on a diesel engine, the less fuel is injected per compression/
power event. This, in turn, will cause the air/fuel ratio to be higher.
B. Lower Incorrect answer.
C. Equal Incorrect answer.
D. Directly Incorrect answer.
proportional

Reference: Diesel and High Compression Gas Engines, Kates & Luck

Note: ‘Shrink” and ‘swell’ are natural phenomena associated with the change in boiler water levels associated with changes in the steaming rate without
a change in the weight of water in the boiler. These conditions are temporary until the balance between steam demand and steaming rate are restored by
making adjustments in the firing rate.

A. results when the feed rate Incorrect answer.
becomes erratic during
maneuvering

B. is due to steam bubbles Incorrect answer.

below the surface
occupying a smaller volume
C. results from a change in Correct answer. If there is a sudden increase in steam demand at a constant steaming/
steam flow or firing rate firing rate, the drop in boiler pressure will cause the steam bubbles in the generat-
ing tubes to expand. The displaced water will enter the steam drum and cause a rise
in water level, resulting in ‘swell. Conversely, if there is a sudden decrease in steam
demand at constant steaming/firing rate, the rise in boiler pressure will cause the steam
bubbles in the generating tubes to contract. The displaced water will leave the steam
drum and cause a drop in water level, resulting in ‘shrink’. The same phenomena holds
true if there is a sudden change in firing rate at constant steam demand. This will cause
arise in boiler pressure resulting in ‘shrink,” whereas a sudden decrease in firing rate at
constant steam demand will cause a drop in boiler pressure resulting in ‘swell
D. indicates a high Incorrect answer.
chloride concentration
in the boiler water

Reference: Introduction to Marine Engineering, Latham
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1. INTERNATIONAL ONLY: On open water, a power-driven vessel coming up dead astern of another vessel
and altering her course to starboard so as to pass on the starboard side of the vessel ahead would sound which
signal?

A. Two short blasts

B. One short blast

C. Two prolonged blasts followed by one short blast
D. One long and one short blast

2. What is the maximum oxygen content below which flaming combustion will no longer occur?

A. 1%
B. 10%
C. 15%
D. 21%

3. Cold water flowing southward through the western part of the Bering Strait between Alaska and Siberia is
joined by water circulating counterclockwise in the Bering Sea to form which current?

A. Alaska Current

B. Subarctic Current
C. Kuroshio Current
D. Oyashio Current

4. Which of the following is a knot used to join two lines of different diameters?

A. Square knot
B. Carrick bend
C. Becket bend
D. Sheepshank
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nswers

1. A. Two short blasts Incorrect
B. One short blast Correct answer. In accordance with International Rule 34(a), When vessels are in sight of
one another, a power-driven vessel underway, when maneuvering as authorized or
required by these rules, shall indicate that maneuver by the following signals on her
whistle:
e one short blast to mean “I am altering my course to starboard”
* two short blasts to mean “I am altering my course to port”
e three short blasts to mean “I am operating astern propulsion”
C. Two prolonged Incorrect
blasts followed
by one short blast
D. One long and Incorrect
one short blast
Reference: Navigation Rules and Regulations Handbook, August 2014. International Rule 34(a)
2. A. 1% Incorrect
B. 10% Incorrect
C. 15% Correct answer. The intensity of a fire begins to decrease below an 18 percent oxygen con-
tent. No flaming combustion will occur below a 15 percent oxygen content.
D. 21% Incorrect
Reference: Marine Fire Fighting, IFSTA, 1st Edition
3. A. Alaska Current Incorrect
B. Subarctic Current  Incorrect
C. Kuroshio Current  Incorrect
D. Oyashio Current ~ Correct answer. Cold water flowing southward through the western part of the Bering
Strait between Alaska and Siberia is joined by water circulating counterclockwise in the
Bering Sea to form the Oyashio Current.
Reference: American Practical Navigator, 2002 Edition
4. A. Square knot Incorrect
B. Carrick bend Incorrect
C. Becket bend Correct answer. The becket bend (sheet bend) is used to join two lines of different diam-
eters and remains easy to untie after being under a strain.
D. Sheepshank Incorrect

Reference: Chapman'’s Piloting and Seamanship, 66th Edition
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In the News: Coast Guard Migrant Interdiction

A Coast Guard Station Key West 45-foot Response Boat-Medium boat crew interdicts an
18-foot migrant chug with 27 Cuban migrants, including 22 males, four females and one
child, aboard on July 27, 2019. About 438 Cuban migrants have attempted to illegally enter
the U.S. via the maritime environment in fiscal year 2019, compared to 384 Cuban migrants
the previous fiscal year. Coast Guard photo by Petty Officer 3rd Class Daniel McCravy
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