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AUTHORITY OF COAST GUARD FOSC TO RESPOND TO A Dage: 2> May 00

RELEASE OR THREAT OF RELEASE UNDER CERCLA 16465
Commander, First Coast Guard District (ab) Reply t? LTIG Katsenes
. Atin: of: X8500

Commanding Officer, Marine Safety Office Boston

(2) Your e-mail of 18 May 00

(b) Comptehensive Environm ental Response, Compensation, and Liability Act,
42 U.S.C. § 9601, er seq.

(c) National Contingency Plan, 40 CFR Part 300

(d) Executive Order 12580

(e) 49 CFR §§1.46 (fD)-(z2) _ .
(0 Instrument of Redelegation, DOT/ EPA did 27 May 1988

1. In reference (2), you requested clarification regarding whai constitutes an imminent and

substantial danger to the public health and welfare. In addition, you asked whether the facts enumerated
in reference (a), outlined in paragraph 4, below, constitute an emergency. The following outlings the
Coast Guard on-scene coordinator's basic authority and responsibilities undler CERCLA and provides
guidance for determining Whether an cmergency 1esponse action is required by MSO Boston at Quincy
Shipyard and in future similar circumstances.

Brief Answer:

2. The Coast Guard federal on-scene coordinator (FOSC) is authorized to take emergency action

at non-DOD or DOE facilities in the coastal zone, When notified of a release «t a facility in the constal
zone, and the need for emergency action is not clear, the Coast Guard FOSC may undertake an
investigation necessary to determine the extent of danger 10 public health, welfare or the environment.
The FOSC must determine whether there has been arelease of eithera hazardous substances or a
pollutant or contaminant that is governed by CERCLA. Ba‘sgg*qg*lg_\owledge and experience, the FOSC
must determine whether the pgllmam_gr..s?_'!mm*'La_!!!Je.rc.;.ﬁgn,s.mjmmi_n#n!,é.n_cLsubﬁtﬂ.mi.éul}gssr_mh=

public health or welfare of the United States. An “imminent and substantial” danger determination doss

e e

not require imtmediate risk 10 ubiic health or the envirenment, but 2 showing that there is a reasonable

cause for concern due 10 the nature of the risk on the sitg, After determining whether CERCLA regulated

substance has heen relensed, the Copst Guard FOSC may only take removal ACTIGR EMErgERCY action 15

\warianted. Emergency action requires that the “aiaase of threat of release poses an immediate threat to

fursan health or the environment, requiring prompt removal. The Coast Guard FOSC may order the
responsible party to take emergency removal action. If the responsible party does not comply, the Coast
Guard FOSC may take action 1o remove the threat to public health. Once the emergency has been abated,
the Environmental Protection Agency (EPA) is responsibl for any additional yesponse actions thatmay

be necessary at the site. If ﬁw FOSC determines that there is not an immediate threat, and
removal at a later time or remediation 1 appropriate, the EPA ora federal agency having jrgﬂggfgfﬁbﬁ,‘

castody or control of that site mst provid OSC for response actions.
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3‘ If the Coast Guard' FOSC determines tha! the s ’gggg@_jrgm drums ina wan‘home at the Quincy

site is the respmgn};ﬂ_:_ty_oj the EPA. If there is subsequent delexmmanon that this property is in the Yo CFR
jurisdiction, custody or control of a non-DOD or DOE federal agency, namely MARAD, that agency will — 2 <0, )
be responsible for providing an FOSC for response actions, However, even if under the jurisdiction, RRFaS

custody or control of a non-DOD or DOE federal ageney, if the release at Quincy Shipyard requires
emergency action, the Coast Guard is the FOSC until emergency action is no lenger required.

Facis:

& The facts as conveyed in reference (a) are as follows: Approximately seventy-five 55-gallon drums
are located in a warehouse at Quincy Shipyard, Quincy, Massachusetts. Most contain unknown
substances; three of the drums are labeled “xylene.” Most drums are damaged, bulging, weeping,
overflowing and several show evidence of leakage. The drums are stored in an unorganized pile. There
are eight pallets of battery casings and small (five gallons) plastic receptacles labeled “corrosive.” In.
addition there are ning farge transformers which may contain PCB's. There are four-foot high piles of oil
and paint covered drop cloths in close proximity 10 the drums, presenting & potential fire hazard due 1o
the leaking 55-gallon drums (unknown contents) and the xylene Jabeled drums. In addition, there is no
segregation of the drums or products, creating a potential hazard if the substances are incompatible. Due
10 the poor condition of the various containers and equipment, MSO Bosten personnel believe thar there
is and will be a continued threat of release in the warshouse from the drums. The Atlantic Strike Team

was requested to assess the release at Quincy Shipyard and began conducted an assessment on the site on
May 24 and May 285, 2000.

Legal Basis for a CERCLA response:

5. Reference {b) creates a structure and authority to regulate hazardous substances, pollutants and
contaminams. Reference (b) authorizes the President to act, consistent with the national contingency
plan, to remove or arrange for the removal of, and provide for remedial action relating 10 such
hazardous substance, pollutant, or contaminant at any time (inchiding 3ts remeval from any contaminated
natural resource), or take any other response measure consistent with the national contingency plan which
the President deems necessary to protect the pubiic heaith or welfare or the environment.! This action is
authorized whenever there is & release or threat of release into the environment of either:

(a) 2 hazardous substance;2 or

1 42 U.5.C. §9604(n).

2 Hazurdous substances ase defined in 42 U.S.C. § 9601(14) as: (a) those designated pursuant to 33 U.S.C. 1321(b)2)(A); (b)
any ¢lement, compound, mixture, solution, or substance designated pursuant to section 102 of this Acy, 42 U.S.C. § 9602; (c)
Characteristic hazardous wastes. identified or listed pursuant to 42 U.S.C. 690 1(Solid Waste Dispasel Act); (d) voxic pollutant s
under 33 U.S.C. 131 (a); (&) hazasdous nir pollutants under 42 U.S.C. §7412; (f) any imminently hazardous chemival substance or
mixture the Administrator has taken action with pursuant to 15 U.5.C. 2606,
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(b) any pollutant or contaminant3 which may present an imminent and substantial danger to the
public health or welfare.4 '

Under the reference (c), the USCG is designated as the federal on scene coordinator (FOSC) for
CERCLA releases in or threatening the coastal zoneS and the EPA as the FOSC in inland zone.S

6. Once notified of a release that may vequire removal action under reference (c), the FOSC generally

B IR R PO 7 - S
promptly mitiates a removal site evaluation.” "Kemoval authority 1s mainly used 10 respond 1o emetgency

and time-critical simations where long deliberation prior 10 response 15 ok easible.8 The EFATer

appropriate federal agency is othonzed 10 enter any facility 1o conduct response actions, including

. investigations.? A removal site evaluation includes identification of the source 4nd nature of the release
or threat of release, evaluation of the threat to public health evaluation of the magnitude of the threat, and
evaluation of factors necessary 1o make the determination of whether a removal is necessary. 10 The
following factors must be considered in determining the appropristeness of a removal action:

(a) Actual or potential exposure to nearby himan poputations, animals, or the food chain from
hazardous substances or poliutants or contaminants;

{b) Actual or potential contamination of drinking water supplies or sensitive ecosystems;

(c) Hazardous substances or pollutants or contaminants in drums, barrels, xanks, or other bulk
storage containers, that may pose 2 threat of release;

3 Poliutant of contaminant is defined under 42 U.S.C. § 9601 as follaws:
(33) The 1w "poliutant or contaminant® shult include, but not be fimived to, any element, substan:e, compound. of mixture,
inchuding discase-cuusing agents, which after nelease into the environment and upon exposurs, ingestion, inhatation, or assimilation
inlo any organism, either directly from the environment oF indireetly by ingestion through food cheing, will or may reasonubly be
anticipated 1o cause death, diseasc, behaviora) sbnormalities, cancer, genetic mutation, physiolopinal malfuncrions (in¢luding
malfunctions in reproduction) or physicul deformations, in such organisms ar tieir offspring; except that the termn “pollutant o
contaminant” shall pot includs petroleum, including crude oil or any fraction theveol which is not stherwise specifically listed or
designeted as o hazardous substance under subparagraphs (A) through (F) of panagraph (14) and shall not inclucde natural gas,
liquefied natural ges, or synthetic gas of pipeling quality (or mixtures of nasural gas and such symibietic gas). ’

4 42U5.C. § 9604 (a}(1).

5 Coustal zone as defined for the purpose of the NCP, means all United States walers subject to the tide, United Staies walers of
the Great Lakes, specified ports and harbors on inland rivers, woters of the contiguous zonc, other waters of the Righ seas subject
1o the NCP, and the land surface of fand subsirata, ground waters, and ambient air proximal to thoe waicrs, The tenn copstal zone
delineates an area of Toderal responsibility for rasponse action. Precise boundarics we determined by EPA/USCG agresments and
identified in federal regional contingency plans. 40 CER §300.5.

6 40 CFR § 200.120(n).

7 40 CFR § 300.310(b).

8 Final Rule, Nations) Oil and Hazardous Substances Pollution Contingency Plan, §$ Fod. Reg. 4666 (Murch 8, 1980).

9 40 CFR § 308.400(¢2XA)-

10 40 CFR §410.
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(d) High levels of hazardous substances or pollutants or contaminants in scils largely at or near the
surface, that may migrate;

(e) Weather conditions that may cause hazardous substances or poliutants or contaminanis 1o
migrate or be released; _ ‘

(f) Threat of fire or explosion;

(g) The availability of other appropriate federal or state response mechanisms to respond to the
release; and ‘ -

(h) Other situations or factors that may pose threats to public health or welfare of the United States or
the environment,!!

If removal action is considered appropriate, this action should begin as soon as possible.}2 However, the

appropriate response agency will be determined by the immediacy of the threat to the public health,
welfare or the environment.

7. The Administrator of the EPA (“Administrator”) or the Secretary of the Department in which the
Coast Guard is operating (“Secretary™) is authorized to initiate appropriate response activities when the
Administrator or Secretary determines thar, “any hazardous substance is released or there is a threat of
such a release into the environment, or there is a release or threat of release into the environment of any
pollutant or contaminant which may present an imminent and substantial danger to public health or
welfare of the United States.”13 In reference (d), the Secretary is specificatly authorized o 1ake action for
CERCLA responses for releases or threats of release in the coastal zone. In reference (e), the Secretary of
Transportation delegated to the Commangdant the authority to respond to releas:s or threats of releases in
the coastal zone insofar as they relate to; (1) responses o releases or threats of releases from vessels; or
(2) where emergency action concerning releases or threats of releases at facilities is required. The
Secretary of TrARSHOIAGA Subsequently delegated to the EPA the responsibility 1o act under the -
authorization granted in reference (d) in all cases except those involving rejeases or threats of releases
from vessels or where emergency action CoNcEring releases o threats of releases occur ai facilifies. If
emergency action is deemed nccessary, the Coast Guard FOSC is authorized to issue administrative
orders 1o the responsible party to take removal action.)4 If emergency action is not required, the EPA

would be responsible for response actions, and any administrative orders arising therefrom.
S

8. Emergency action is defined in references (&) and (f) and includes, “any removal action which, in the
view of the Coast Guard OSC, must be taken immediately to prevent or mitigate immediate and

Hh 40 CFR § 300.415(b)(2).

-

2 40 CFR § 300.415(b)(3).
I3 40 CFR 8300.130(c).

14 49 CFR §$1.46(gg).
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significant danger to the public health, welfare, or the environment. Siruations in which such ACTIONS ay
pe taken include, but are not limited 1o, fire explosions, and other sudden releases; human, animal, ot
food chain exposure 1o acutely toxic substance, and the contamination of a drinking water supply.”
Emergency action is that action necessary in acute situations that present direct and significant danger to
the public health, welfare or the environmeni. A determination that there is a release warranting removal

_does not dictate that emergency action is necessary. Emergency action is necessary if the Coast Guard

e e et e

FOSC determines that there is an iramediate and significant danger 10 public health, welfare or the
environment, and any delay in removal of the release would cause immediate hamm. Federal agencies are

required 1o provide OSCs for all removal actions that are not emergencies where the release is from a
facility under the jurisdiction, custody or control of a federal agency.}d

Conclusion:

0. The Coast Guard FOSC should evaluate, based on knowledge, experience dealing with similar
circumstances, the facts of the case and the assessment of the AST, whether the release of unknown
substances at Quincy Shipyard presents an acute threat to the public health or welfare, or the environment
requiring immediate removal. If emergency action is deemed necessary, the Coast Guard FOSC may
1ake removal action 10 abate of remove the threat, }f the Coast Guard FOSC merely determines that
responsc action, remayal of 1¢m

res sg.i.g.l;.iiﬂegsssmat__mc,hutxhatthere;is no.immediate threat, the Coast
Guard FOSC should refer the ma“%f_..!.e_the,El.’.a‘.qz_.fgsis.r.als,..n;izy,syisbiuri&sljc_tign;s.g_ss9ﬂxemm91 of

the site. If you have any guestions regarding the above, please contact LTIG Andrea Katsenes of my
staff. :

Copy: m

15 40 CFR § 300.120(c){2)

/68




